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Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
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President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is: http://www.nara.gov/fedreg
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Presidential Documents

Title 3—

The President

Executive Order 13100 of August 25, 1998

President’s Council on Food Safety

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to improve the safety
of the food supply through science-based regulation and well-coordinated
inspection, enforcement, research, and education programs, it is hereby or-
dered as follows:

Section 1. Establishment of President’s Council on Food Safety. (a) There
is established the President’s Council on Food Safety (*‘Council’). The Coun-
cil shall comprise the Secretaries of Agriculture, Commerce, Health and
Human Services, the Director of the Office of Management and Budget
(OMB), the Administrator of the Environmental Protection Agency, the Assist-
ant to the President for Science and Technology/Director of the Office of
Science and Technology Policy, the Assistant to the President for Domestic
Policy, and the Director of the National Partnership for Reinventing Govern-
ment. The Council shall consult with other Federal agencies and State,
local, and tribal government agencies, and consumer, producer, scientific,
and industry groups, as appropriate.

(b) The Secretaries of Agriculture and of Health and Human Services
and the Assistant to the President for Science and Technology/Director
of the Office of Science and Technology Policy shall serve as Joint Chairs
of the Council.

Sec. 2. Purpose. The purpose of the Council shall be to develop a comprehen-
sive strategic plan for Federal food safety activities, taking into consideration
the findings and recommendations of the National Academy of Sciences
report “Ensuring Safe Food from Production to Consumption” and other
input from the public on how to improve the effectiveness of the current
food safety system. The Council shall make recommendations to the President
on how to advance Federal efforts to implement a comprehensive science-
based strategy to improve the safety of the food supply and to enhance
coordination among Federal agencies, State, local, and tribal governments,
and the private sector. The Council shall advise Federal agencies in setting
priority areas for investment in food safety.

Sec. 3. Specific Activities and Functions. (a) The Council shall develop
a comprehensive strategic Federal food safety plan that contains specific
recommendations on needed changes, including measurable outcome goals.
The principal goal of the plan should be the establishment of a seamless,
science-based food safety system. The plan should address the steps necessary
to achieve this goal, including the key public health, resource, and manage-
ment issues regarding food safety. The planning process should consider
both short-term and long-term issues including new and emerging threats
and the special needs of vulnerable populations such as children and the
elderly. In developing this plan, the Council shall consult with all interested
parties, including State and local agencies, tribes, consumers, producers,
industry, and academia.

(b) Consistent with the comprehensive strategic Federal food safety plan
described in section 3(a) of this order, the Council shall advise agencies
of priority areas for investment in food safety and ensure that Federal
agencies annually develop coordinated food safety budgets for submission
to the OMB that sustain and strengthen existing capacities, eliminate duplica-
tion, and ensure the most effective use of resources for improving food
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safety. The Council shall also ensure that Federal agencies annually develop
a unified budget for submission to the OMB for the President’s Food Safety
Initiative and such other food safety issues as the Council determines appro-
priate.

(c) The Council shall ensure that the Joint Institute for Food Safety Research

(JIFSR), in consultation with the National Science and Technology Council,
establishes mechanisms to guide Federal research efforts toward the highest
priority food safety needs. The JIFSR shall report to the Council on a
regular basis on its efforts: (i) to develop a strategic plan for conducting
food safety research activities consistent with the President’s Food Safety
Initiative and such other food safety activities as the JIFSR determines appro-
priate; and (ii) to coordinate efficiently, within the executive branch and
with the private sector and academia, all Federal food safety research.
Sec. 4. Cooperation. All actions taken by the Council shall, as appropriate,
promote partnerships and cooperation with States, tribes, and other public
and private sector efforts wherever possible to improve the safety of the
food supply.

Sec. 5. General Provisions. This order is intended only to improve the
internal management of the executive branch and is not intended to, nor
does it, create any right or benefit, substantive or procedural, enforceable
at law by a party against the United States, its agencies, its officers or
any person. Nothing in this order shall affect or alter the statutory responsibil-
ities of any Federal agency charged with food safety responsibilities.

THE WHITE HOUSE,
August 25, 1998.
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DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

7 CFR Part 59
[Docket No. 97-069F]
RIN 0583-AC04

Refrigeration and Labeling
Requirements for Shell Eggs

AGENCY: Food Safety and Inspection
Service.

ACTION: Final rule and request for
comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is revising its
regulations governing the inspection of
eggs and egg products to implement
1991 amendments to the Egg Products
Inspection Act (EPIA). These
amendments require that shell eggs
packed for consumer use be stored and
transported under refrigeration at an
ambient temperature not to exceed 45°F
(7.2°C). In addition, the amendments
require that these packed shell eggs be
labeled to state that refrigeration is
required. Finally, the amendments
require that any shell eggs imported into
the United States packed for consumer
use include a certification that the eggs,
at all times after packing, have been
stored and transported at an ambient
temperature of no greater than 45°F
(7.2°C).
DATES: Effective Date: The effective date
of the final rule is August 27, 1999.
Comment Date: As noted below, the
proposed rule concerning refrigeration
and labeling requirements for shell eggs
was published on October 27, 1992.
Because the proposed rule was
published approximately six years ago,
FSIS is requesting comments on this
final rule. FSIS requests comments on
the economic impact analysis in these
regulations and on options for
monitoring compliance with the

refrigeration and labeling requirements.
Comments must be received on or
before October 26, 1998.

ADDRESSES: Send an original and two
copies of comments to: FSIS Docket
Clerk, Docket #97—-069F, Room 102,
Cotton Annex, 300 12th Street, SW,
Washington, DC 20250-3700. Reference
material cited in the document and any
comments received will be available for
public inspection in the FSIS Docket
Room from 8:30 a.m. to 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: Ms.
Patricia F. Stolfa, Assistant Deputy
Administrator, Regulations and
Inspection Methods, Food Safety and
Inspection Service, U.S. Department of
Agriculture (202) 205-0699.
SUPPLEMENTARY INFORMATION:

Background

In 1991, as part of the Food,
Agriculture, Conservation and Trade
Act Amendments of 1991 (Pub.L. 102—
237) (hereafter referred to as ““‘the 1991
EPIA amendments’’), Congress amended
the EPIA to require that egg handlers
store and transport shell eggs destined
for the ultimate consumer under
refrigeration at an ambient temperature
of no greater than 45°F (7.2°C) (21 U.S.C
1034(e)(1)(A)). (See also 21 U.S.C.
1037(c)). The 1991 EPIA amendments
specify that these refrigeration
requirements apply to shell eggs after
they have been packed into a container
destined for the ultimate consumer. The
1991 EPIA amendments also require
that egg handlers label the shell egg
containers to indicate that refrigeration
is required (21 U.S.C. 1034(e)(1)(B)). In
addition, these amendments require that
any eggs packed into a container
destined for the ultimate consumer and
imported into the United States include
a certification that the eggs have, at all
times after packaging, been stored and
transported at an ambient temperature
that is no greater than 45°F (7.2°C) (21
U.S.C. 1046(a)). The 1991 EPIA
amendments specify that these
requirements become effective 12
months after promulgation of final
regulations implementing the EPIA
amendments (21 U.S.C. 1034 note).

The Agricultural Marketing Service
(AMS) proposed a rule in 1992 to
implement the 1991 EPIA amendments
(57 FR 48569, October 27, 1992);
however, AMS never published a final
rule incorporating these amendments

into the regulations governing the
inspection of eggs and egg products.
Following enactment of the Federal
Crop Insurance Reform and Department
of Agriculture Reorganization Act of
1994 (Pub.L. 103-354; 7 U.S.C. 2204e),
food safety issues were consolidated in
FSIS. Because these statutorily
mandated requirements are intended to
improve food safety, FSIS, rather than
AMS, is promulgating this final rule to
revise the regulations governing the
inspection of eggs and egg products to
implement the 1991 EPIA amendments.
By January 1, 1999, FSIS and AMS will
publish revisions to the regulations
transferring the provisions concerning
refrigeration and labeling of shell eggs
from 7 CFR, Chapter I, to 9 CFR, Chapter
111, so that these provisions will be in
the same title as the Federal meat and
poultry products inspection regulations.

The 1998 Appropriations for
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies (1998 Appropriations) (Pub.L.
105-86) provides that $5 million of
FSIS’ annual appropriation will be
available for obligation only after the
Agency promulgates a final rule to
implement the refrigeration and labeling
requirements included in the 1991 EPIA
amendments. The Agency is thus
revising its regulations to implement
these requirements. FSIS is adopting the
proposed regulations published in 1992
concerning refrigeration and labeling of
shell eggs with some technical changes
based on its review of the proposed rule
and the comments on that proposal.

In addition to the refrigeration and
labeling requirements, AMS’s proposed
rule included revisions to 7 CFR Part 56,
Grading of Shell Eggs and U.S.
Standards, Grades, and Weight Classes
for shell eggs. FSIS is publishing this
final rule on the refrigeration and
labeling requirements but is not revising
part 56.

Under the 1991 EPIA amendments,
USDA is responsible for enforcing the
refrigeration and labeling requirements
at storage facilities and transport
vehicles of shell egg packers (21 U.S.C.
1034(e)(1) and (2)). The Secretary of
Health and Human Services is
responsible for enforcing the labeling
and refrigeration requirements at food
manufacturing establishments,
institutions, and restaurants, other than
plants packing eggs (21 U.S.C.
1034(e)(3)).
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On May 19, 1998 (63 FR 27502), FSIS
and the Food and Drug Administration
(FDA) published an advance notice of
proposed rulemaking (ANPR)
concerning Salmonella enteritidis (SE)
in eggs. Through this notice, the
Agencies are seeking to identify farm-to-
table actions that will decrease the food
safety risks associated with shell eggs.
The ANPR may result in additional
Agency actions concerning shell eggs.
Although this final rule may bring about
a small reduction in SE risk, it does not
address many of the underlying food
safety problems posed by eggs. These
problems can only be dealt with in the
context of a broader process that
examines a variety of food safety issues
in addition to ambient air temperatures.
Through the ANPR, FSIS and FDA are
looking at how best to address the food
safety concerns of shell eggs as part of
their mutual farm-to-table HACCP
strategy. Any additional actions that
may result from this process will be
considered in light of identified public
health risks and available alternatives.

OnJune 12, 1998, FSIS completed a
risk assessment concerning SE in shell
eggs and egg products in response to an
increasing number of human illnesses
associated with consumption of shell
eggs (FSIS, Salmonella Enteritidis Risk
Assessment, Washington, DC, June 12,
1998). The objectives of this risk
assessment are to: establish the
unmitigated risk of foodborne illness
from SE, identify and evaluate potential
risk reduction strategies, identify data
needs, and prioritize future data
collection efforts. This risk assessment
developed a model to assess risk
throughout the egg and egg products
continuum. The risk assessment model
was used to estimate the possible
benefits of this rule, as discussed below.

Comments

One hundred and fifty-nine comments
were submitted in response to the
proposed rule. Thirty-one commenters,
including private citizens, State
departments of agriculture, several trade
associations, and several members of the
egg industry, supported the proposal.
The remainder of commenters opposed
the proposed rule or suggested
alternatives to it. Commenters opposed
to the rule included private citizens,
trade associations, and members of the
egg industry. The majority of comments
from the egg industry opposed the rule
and suggested alternatives to it. Six
comments were received after the close
of the comment period. All of these
comments were generally opposed to
the proposed rule.

Size of Establishments Required to
Comply With the Rule

Several small producers
recommended exempting from the
refrigeration and labeling requirements
producers with flocks of 5,000, 10,000,
or 50,000 hens, or exempting producers
that marketed a specified number of
cases of eggs or a specified number of
eggs per week, such as 500 cases per
week or 1,200 eggs per week. These
producers wanted an exemption from
the refrigeration requirements because,
they stated, the high costs of complying
with the refrigeration requirements
would effectively force them out of
business. In contrast to these comments
from small producers, several other
producers and several associations
stated that all egg industry members
should be treated equally, and that no
producers should be exempt from the
refrigeration and labeling requirements.

Several commenters stated that they
had flocks of less than 3,000 layers but
packed eggs from other producers.
These commenters asked whether the
refrigeration and labeling requirements
would apply to them.

Consistent with current regulations
that exempt from inspection egg
handlers with flocks of 3,000 or fewer
birds (see §59.100), the 1991 EPIA
amendments specify that any egg
handler with a flock of 3,000 layers or
less is not subject to inspection for
purposes of verifying compliance with
the refrigeration and labeling
requirements (21 U.S.C. 1034(e)(4)).
Given this consistency, FSIS is
responding to Congress’s clear intent
and limiting the exemption from the
refrigeration and labeling requirements
in §59.50 to egg handlers with flocks of
3,000 or fewer layers (8 59.50(c)).

In response to the comments
suggesting that the refrigeration and
labeling requirements should apply to
all producers, the Agency points out
that the statute provides that the
refrigeration and labeling requirements
in the 1991 EPIA amendments are not
applicable to any egg handler with a
flock of 3,000 or fewer layers. FSIS
concludes that, for clarity, it is
appropriate to reflect this fact in its
regulations with an exemption.

Egg packers who obtain eggs from
other producers will not be exempt from
the refrigeration and labeling
requirements. The exemption will only
apply to egg handlers with a flock of
3,000 or fewer layers who pack eggs
from their own flock. This exemption is
consistent with the exemption from
registration requirements for producer-
packers with an annual egg production

from a flock of 3,000 hens or less (see
§59.690).

Costs of the Rule

Approximately half the commenters
stated that the rule would impose major
costs on the industry. Many small
businesses stated that the compliance
costs associated with this rule could
force them out of business.

Several commenters stated that they
believed that the cost estimates in the
1992 proposed rule were too low and
provided their own cost projections. For
example, one small producer stated that
it would cost its family-owned business
approximately $200,000 to comply with
the requirements. One association that
represents the poultry, egg, and allied
industry received information from its
members on the price of refrigerated
trucks: One member estimated that a
new 26 foot refrigerated tractor trailer
would cost $92,000, and another
producer stated that a used refrigerated
trailer portion costs $25,000. The
association stated that, on the basis of
this information, the cost of replacing
and modifying the industry’s fleet might
exceed the estimates made by the
Department.

In addition, several commenters
stated that costs would be particularly
high because at the time the proposed
rule was published, the Environmental
Protection Agency (EPA) was revising
laws concerning refrigerants. These
commenters believed that, subsequent
to purchasing new refrigeration
equipment to comply with the 45°F
refrigeration requirements, they would
again be required to replace refrigeration
equipment once the new EPA laws
regarding refrigerants went into effect.

Five members of the industry stated
that the proposed rule would be
extremely costly to the entire shell egg
industry. These commenters stated that
the cost analysis included in the 1992
proposed rule ignored major costs, such
as new higher powered refrigeration
units for both warehouses and vehicles,
greater insulation requirements for
warehouses and vehicles, ongoing
depreciation expenses per year on the
new refrigeration equipment,
replacement costs of new equipment
after its useful life, yearly maintenance
costs, much higher ongoing yearly
energy costs required for higher
powered refrigeration units, and the
effects of inflation. These commenters
stated that compliance costs would
outweigh any benefits of reducing cases
of salmonellosis. In addition, these
commenters stated that the increased
compliance costs would force smaller
producers and smaller distributers out
of business, resulting in layoffs and
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higher rates of unemployment. In
addition, they stated that the higher cost
of compliance would result in higher
consumer prices for eggs.

The same five commenters discussed
in the preceding paragraph stated that
the requirements for imported eggs
could also have a negative impact on
international trade. These commenters
stated that food products prepared with
shell eggs abroad may not meet the U.S.
refrigeration requirements for shell egg
production. Thus, they maintained, the
refrigeration requirements would lead to
restrictions on imports of foreign food
items prepared with shell eggs if
refrigeration requirements in a
particular country did not meet U.S.
standards.

Finally, one association suggested
costs to the industry might increase
because of increased taxes on energy
consumption.

Although the Agency agrees this rule
is likely to result in an increase in costs
to the industry, the 1991 EPIA
amendments and the 1998
Appropriations require that FSIS
promulgate this final rule. The Agency’s
current cost impact analysis is
discussed below, under the heading,
“Incremental Social Costs.” The original
analysis of the costs of the regulation
was conducted in 1992. The current
analysis updates the 1992 cost estimates
for inflation and changes in the State
regulatory environment. The comments
submitted in response to the analysis in
the proposed rule were based on 1992
costs. For these reasons, the Agency is
providing opportunity for comment on
the updated economic impact analysis.

In the discussion of the cost to the
industry, the Agency notes that many
States already have enacted laws that
require ambient temperatures of 45°F for
shell egg storage and transportation. As
explained below, producers in these
States may not incur any significant
costs as a result of this rule. In the other
States, there is likely to be some
increase in costs to the industry.

In regard to EPA laws concerning
refrigerants, FSIS notes that those laws
are in effect. At this time, the industry
will have met these EPA requirements.
Therefore, these regulations will not
affect industry compliance with EPA
requirements.

In response to the comments on
international trade, it should be noted
that the requirements in these
regulations apply to imported shell eggs
that are not imported under disease
restriction and are destined for the
ultimate consumer. The requirements
do not apply to other imported
processed food products containing

eggs.

Finally, with regard to costs that may
be imposed due to taxes on energy
consumed, no significant new taxes
have been imposed based on energy
consumed.

Transportation

Many comments from members of the
egg industry concerned problems with
complying with the proposed
transportation requirements. Some
commenters stated that the cost of
complying with the transportation
requirements would be extremely high
for them. Others stated that maintaining
45°F during transportation would not be
possible. For example, one company
stated that its trucks average sixteen
deliveries per load, and, in certain
situations, the truck doors remain open
for ten to fifteen minutes during
delivery. Therefore, the company
explained, on a warm day, it is
impossible to maintain the 45°F
temperature in the truck. Another
commenter stated that producers
servicing family-owned markets and
restaurants use a truck with less than
one ton capacity, and that a truck of this
size is not made with a refrigeration unit
with enough cooling capacity to
maintain 45°F. One association
explained that many of its members
believed that the constant opening and
closing of the truck’s storage
compartment during local deliveries
would prevent the truck from reaching
an ambient temperature of 45°F.

About 20 commenters offered a
variety of alternative options for
exempting small producers from the
requirement that shell eggs remain
refrigerated during transportation. These
alternative options included exempting
from refrigeration requirements eggs
delivered within a certain radius of the
packing facility, eggs delivered in a
certain size truck, and eggs delivered
within a certain specified delivery time.

The specific requirement of the 1991
EPIA amendments is that shell eggs be
refrigerated at 45°F during
transportation. Other than the
exemption for egg handlers with 3,000
or fewer layers, the statute does not
provide any exemptions from the
requirement that shell eggs be
refrigerated during transportation.
Therefore, the Agency has no discretion
concerning this requirement and is not
making the changes in the regulations
that were requested by the commenters.

Alternative Temperature Requirements

About 15 commenters suggested that
eggs should be held at temperatures
above 45°F, such as 50°F, 55°F, or 60°F.
One commenter noted that the current
voluntary grading program regulations

require that eggs be kept at 60°F, and
that a change to 45°F would be a
significant change. Several commenters
stated that refrigerating eggs at 45°F
would cause them to *‘sweat” when they
are exposed to non-refrigerated
conditions. These commenters stated
that wet eggs can allow the passage of
waterborne bacteria into the egg.

Several commenters offered
suggestions for additional refrigeration
requirements. One member of the
industry suggested that the rule might
be enhanced if it specified the time
allowed for the shell eggs to reach an
internal temperature of 45°F. Several
other commenters recommended
establishing refrigeration requirements
that would apply to eggs prior to
packing. For example, one State
department of agriculture suggested that
shell eggs should be refrigerated at 55°F
or lower, within 24 hours of being laid,
until the egg is washed and packed.

The statute specifically requires that
eggs packed for consumer use be stored
and transported at 45 °F. Therefore, the
Agency has no discretion concerning
the required temperature.

In response to the suggestions
concerning additional refrigeration
requirements, the 1991 EPIA
amendments do not specify
requirements concerning the internal
temperature of eggs or an ambient
temperature requirement for eggs that
are not yet packed. However, these
actions may be considered as part of the
review that flows from the joint FSIS/
FDA ANPR. FSIS or FDA may take
further action in response to these
comments at a later time.

Benefits of the Regulation

Approximately 50 commenters
questioned whether this regulation
would result in any health benefits.
Commenters stated that safety problems
related to eggs are caused by inadequate
food preparation in restaurants and
hotels, and that refrigeration by the
producer will not remedy this problem.
Similarly, several commenters noted
that problems often arise because of
mishandling by the consumer. Other
commenters stated that the Agency
should focus efforts on specific egg
production establishments or particular
regions where Salmonella has been
detected.

Five comments from members of the
shell egg industry stated that there was
inadequate scientific evidence to justify
the proposal, and that available studies
show that relatively few salmonellosis
cases can be attributed directly to shell
eggs. Therefore, these commenters
asserted, there is a need for more
complete epidemiological studies and
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documentation of actual salmonellosis
cases that are directly linked to
inadequate refrigeration of shell eggs
held by producers and distributors.
These commenters noted that studies
show no growth of SE in eggs with an
internal temperature of 45 °F; however,
the commenters explained that the
internal temperature of eggs will not
reach 45 °F as soon as they are stored
under refrigeration. They also argued
that packed eggs may never reach this
temperature throughout the distribution
process. Similarly, another commenter
stated that commercial processing
plants will be unable to bring eggs to 45
°F before they are transported,
especially when they are packed in
cartons, cased, and stacked on pallets.
This commenter also questioned
whether the ambient temperature
refrigeration requirements would
improve the safety of shell eggs.

In contrast, several commenters stated
that they believed that these regulations
would improve the safety of shell eggs.
For example, one medical association
stated that existing scientific evidence
provides a sufficient basis for requiring
that shell eggs be stored and transported
in refrigerated trucks at an ambient
temperature of 45 °F, and that this
refrigeration requirement would control
the replication of SE. This commenter
stated that, once the rule is effective,
reported cases of SE in humans will be
markedly reduced. An epidemiologist
employed by a Federal agency stated
that most human outbreaks of SE in
which shell eggs were the probable
source could have been prevented if
time and temperature abuse had not
taken place.

Although there is no consensus
concerning the level of health benefits
these regulations may achieve, the 1991
EPIA amendments and the 1998
Appropriations require that FSIS
promulgate this final rule.

In response to concerns regarding
food safety problems because of
mishandling of eggs at retail
establishments, FDA may propose a rule
addressing refrigeration of eggs at retail,
as discussed in the ANPR.

With regard to public education
efforts, the Food Safety Education and
Communications Staff within FSIS
provides information to the public
concerning numerous food safety issues,
including egg-related food safety issues.
This office provides food safety
education information through USDA’s
Toll-Free Meat and Poultry Hotline (1-
800-535-4555), through public service
announcements, printed materials, and
a variety of communication channels. In
addition, FSIS makes this information

available over the Internet (URL: http:/
/www fsis.usda.gov/).

Finally, as noted under the heading,
“Incremental Social Benefits,” the
Agency has estimated that these
regulations would result in a mean
reduction of 1.54 percent in
salmonellosis cases related to SE in
shell eggs. To estimate the reduction of
the number of salmonellosis cases that
would result from the implementation
of these regulations, FSIS’s risk
assessment model, discussed below,
was adjusted so that all eggs were
exposed to ambient temperatures of 45
°F or lower after packing. The risk
assessment predicts that additional
measures would result in greater
benefits than would result from the
ambient temperature requirements in
this rule. For example, the risk
assessment predicts that maintaining
ambient temperatures of 45 °F
throughout processing and distribution
(that is, from processing through retail)
will result in an eight percent average
reduction in human SE illnesses. In
addition, the risk assessment model
predicts that maintaining internal
temperatures of eggs at 45 °F would
result in a twelve percent decrease in
human SE illnesses (FSIS, Salmonella
Enteritidis Risk Assessment,
Washington, DC, June 12, 1998: 26-27).
The Agency recognizes that requiring an
internal shell egg temperature of 45 °F
(7.2 °C) would result in greater benefits
than an ambient temperature
requirement; however, the statute
provides for an ambient temperature
requirement only, and any such
additional requirement will have to be
considered in response to the ANPR.

Labeling Requirements

Approximately 30 commenters were
opposed to the labeling requirements.
Some of the commenters mistakenly
believed “warning labels”” would be
required. Others stated that the labeling
provisions were unnecessary because
they believed consumers know that eggs
should be refrigerated. Finally, many of
these commenters believed the labeling
requirements would be costly for
producers, and that increased costs
would be incurred by consumers.

Several commenters who supported
the labeling requirements suggested
requiring additional information on egg
containers, such as a “pull date” or
expiration date; a statement identifying
the flock that produced the eggs in the
container; the phrase, “‘keep refrigerated
at 45°F or below”’; and the packing date
and the packing plant number.

Three comments were from
companies promoting time/temperature
indicators. The companies explained

that these indicators are labels that act
as temperature recording devices and
change color to indicate the temperature
at which the carton is held and the
length of time the carton is held at a
particular temperature. These
commenters suggested that time/
temperature indicators should be affixed
to egg cartons.

Establishments can meet the labeling
requirements adopted in this rule (see
§859.50(b), 59.410(a), 59.950(a)(4), and
59.955(a)(6)) simply by including the
phrase, “Keep Refrigerated,” or words of
similar meaning, on the egg containers.
Therefore, the labeling provisions do
not require a warning statement. The
Agency has determined that adding this
phrase to shell egg labeling will result
in only minimal costs for producers that
do not currently include this labeling on
egg cartons. Furthermore, many
producers are currently labeling egg
cartons to indicate that the product
should be kept refrigerated.

With regard to the recommendations
for additional labeling requirements, the
statute does not specify any additional
labeling provisions, and the Agency is
not including additional labeling
requirements in these regulations.

Implementation Details

Several commenters questioned how
the rule would be implemented and
provided suggestions concerning
methods for measuring the temperature
in transportation vehicles and storage
facilities. For example, several
commenters questioned the particular
location an inspector would use inside
a cooler or a truck to obtain the ambient
temperature. One commenter
recommended that the temperature
should be checked at least 10 minutes
after all doors are closed. One
commenter asked what would happen
during a mechanical breakdown, and
whether producers should use recording
thermometers both in cooler rooms and
trucks. One association suggested that
inspection of coolers be handled on a
case-by-case basis because, the
association explained, no two coolers
are alike, and their configurations and
holding capacities differ. The
association also recommended that
cooler doors be closed for at least five
minutes before temperature readings are
taken, and that readings be taken in at
least three locations. This same
commenter recommended that truck
inspections be limited to trucks on
property not being loaded, and that
inspection of trucks occur before
loading, with the door closed for at least
five minutes and refrigeration
equipment operating. Finally, this same
commenter stated that when plants are
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found to be out of compliance with the
temperature regulations, consideration
should be given for re-inspection within
the annual quarter before a citation is
issued.

Several commenters questioned the
intent of proposed §59.134(b). They
were concerned that the provision
stating that “‘the perimeter of each
cooler room * * * shall be made
accessible’” would require that they
create a walking aisle around the cooler
room, or that the entire perimeter would
need to be accessible for inspection. The
commenters explained that to make the
entire perimeter accessible to an
inspector would result in reduced
storage capacity and increased costs.

In response to the concerns about
accessibility of the perimeter of the
cooler room, the Agency advises that it
does not intend that producers would be
required to reduce storage space or
create a walking aisle. The Agency is
specifying that the perimeter must be
accessible because it may often be the
warmest area in the cooler, and because
the center of the cooler room is typically
accessible. An establishment could
comply with the requirement that the
perimeter of the cooler room be made
accessible to inspectors by locating
thermometers along the perimeter or
allowing inspectors to use extension
devices with attached thermometers to
obtain the temperature along the
perimeter.

The rule will not be effective until a
year after the publication date. The
Agency is currently considering various
policy options for monitoring industry
compliance with the rule. In response to
the question concerning whether
producers should use recording devices
in cooler rooms and trucks, producers
may install thermometric equipment
and temperature recording devices;
however, these regulations do not
require that producers do so. FSIS
requests comments on implementation
of this rule.

Longer Phase-In Period

Several commenters recommended
that the Department implement the rule
over a phase-in period (two commenters
suggested a three-year phase-in period),
explaining that a phase-in period would
provide producers adequate time to
bring their equipment into compliance.
Similarly, a small producer that
expressed general support for the rule
argued that the effective date for the
final rule should be extended beyond a
year from publication to allow the
industry more time to meet the
refrigeration requirements.

The EPIA specifies that the
refrigeration and labeling requirements

become effective 12 months after
promulgation of final regulations
implementing the amendments (21
U.S.C. 1034 note). Therefore, the
Agency does not have the authority to
provide for an extended phase-in
period.

Technical Suggestions

A State department of agriculture
commented that the proposed definition
of “immediate container” is confusing
and recommended changing the phrase
““not consumer packaged,” as used in
the proposed definition, to ‘““‘not
packaged by the consumer.”

In response to the comment
concerning the definition of “immediate
container,” the Agency points out that
the phrase, “‘not consumer packaged”
refers to eggs packed for a buyer, such
as a restaurant or hotel, that buys
containers of eggs larger than those for
household consumers. This definition
simply provides that an immediate
container could be a carton for
household consumers or a larger
container for a restaurant or other
institution. To clarify the definition,
FSIS has revised it to read, “Immediate
container means any package or other
container in which egg products or shell
eggs are packed for household or other
ultimate consumers.”

One commenter questioned the intent
of the provision in proposed §59.132,
which stated that “access shall not be
refused at any reasonable time to any
representative of the Secretary to any
plant, place of business, or transport
vehicle subject to inspection.” This
commenter suggested wording that
would provide that access be provided
to any representative of the Secretary at
any time business operations are being
conducted.

In §59.132, as well as in §59.760,
FSIS has removed the phrase “‘at any
reasonable time,” which the commenter
guestioned, for greater consistency with
the EPIA, which does not limit Agency
access to establishments (see 21 U.S.C.
1034). FSIS is also making these
changes for greater consistency with the
Federal meat and poultry inspection
regulations (see 9 CFR 381.32 and 9 CFR
306.2), which do not restrict Agency
access to establishments.

The Final Rule

When these regulations become
effective, egg handlers with flocks of
more than 3,000 layers will be required
to comply with the new refrigeration
and labeling provisions. Consistent with
current regulations that exempt from
inspection egg handlers with flocks of
3,000 or fewer birds (see §59.100), the
1991 EPIA amendments specify that any

egg handler with a flock of 3,000 layers
or less is not subject to inspection for
purposes of verifying compliance with
the refrigeration and labeling
requirements (21 U.S.C. 1034(e)(4)).

To monitor temperatures in storage
rooms and transport vehicles, egg
handlers with flocks of more than 3,000
layers may choose to install
thermometric equipment and
temperature recording devices;
however, these regulations do not
prescribe the means by which egg
handlers are to comply with these
provisions or to monitor their
compliance. These regulations allow
establishments the flexibility to
determine how to meet the statutory
requirements and how to monitor and
ensure their compliance. U.S.
Department of Agriculture (USDA)
inspectors will verify that storage
facilities and transport vehicles are
refrigerated at or below 45°F (7.2°C).

In §59.5, FSIS is adding new
definitions to the regulations to reflect
the terminology in the 1991 EPIA
amendments. AMS proposed adding all
of these definitions in the 1992
proposed rule. FSIS has added the term
“‘ambient temperature,” as used in the
1991 amendments, to clarify that the
45°F (7.2°C) refrigeration requirement
refers to the air temperature maintained
in a shell egg storage facility or transport
vehicle.

The regulations include a definition
for ““‘ultimate consumer” that reflects
how this term is used in the 1991
amendments. The Agency has defined
the “ultimate consumer’ as any
household consumer, restaurant,
institution or any other party who has
purchased or received shell eggs or egg
products for consumption. In 1992,
AMS proposed to define this term as a
household consumer, retail store,
restaurant, institution, food
manufacturer or other interested party
who has purchased or received shell
eggs or egg products for use or resale.
After review of the proposed language,
FSIS determined that an ultimate
consumer should be defined as a party
that purchases shell eggs or egg
products for consumption, rather than
for use or resale. Therefore, FSIS
determined that a retail store or food
manufacturer would not be considered
an ultimate consumer and has modified
the definition accordingly. The term
“ultimate consumer” is used in the
existing regulations, and each time it is
used, examples of “‘ultimate consumers”
follow the term. As was proposed, FSIS
has revised §859.28(a)(1) and 59.690 to
remove these examples, because the
term will now be included in the
definitions section.
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The 1991 EPIA amendments
specifically refer to eggs that have been
packed into a ““‘container’” and establish
refrigeration requirements for shell eggs
after packing (21 U.S.C 1037(c)). To
implement these amendments, this final
rule adds new language to the definition
of ““container or package’ to refer to
shell eggs in containers destined for the
ultimate consumer. The current
definition for “container or package”
does not provide specific examples of a
container or package for shell eggs.
Therefore, as was proposed, FSIS has
revised the definition of “container or
package” to distinguish between
containers for egg products and
containers for shell eggs. In the
definition of “immediate container”,
FSIS has modified the language
proposed in 1992 to clarify that an
immediate container means any package
or other container in which egg
products or shell eggs are packed for
household or other ultimate consumers.
The labeling requirements would apply
to all types of containers (that is, both
immediate containers and shipping
containers).

As was proposed, FSIS has revised
the definition of the term *‘egg handler”
to clarify that the ultimate consumer is
not considered an egg handler.

As was proposed in 1992, FSIS is
incorporating the refrigeration and
labeling requirements prescribed by the
1991 EPIA amendments for domestic
shell eggs into its regulations by adding
8§59.50 and 59.410(a). In these
sections, FSIS has made only minor
revisions to the provisions proposed in
1992. Section 59.410(a) provides that all
shell eggs packed into containers
destined for the ultimate consumer be
labeled to indicate that refrigeration is
required and includes an example of
labeling that would meet this
requirement, ‘“Keep Refrigerated.” The
provision also allows establishments to
use other words of similar meaning.

To reflect the fact that the 1991
amendments specify that egg handlers
with flocks of 3,000 or fewer layers are
not subject to inspection for purposes of
verifying compliance with refrigeration
and labeling requirements, 8 59.50(c)
includes new language that clarifies that
producers-packers with a flock of this
size are exempt from these refrigeration
and labeling requirements.

As was proposed in 1992, FSIS is
amending §859.132, 59.134, and 59.760
to clarify that inspectors must be
granted access to transport vehicles and
cooler rooms to verify that any shell
eggs packed into containers for the
ultimate consumer are stored and
transported at an ambient temperature
of no greater than 45°F (7.2°C).

Transport vehicles that would be subject
to inspection would include containers
holding eggs that are attached to
railroad cars or semi-trailer chassis.

As discussed above, FSIS has revised
the provisions proposed in 1992 under
8859.132 and 59.760 to remove the
phrase “‘at any reasonable time” for
greater consistency with the EPIA and
for greater consistency with the Federal
meat and poultry inspection regulations.

FSIS has also revised the provision
proposed in 1992 under §59.760 to refer
to representatives of the “Secretary”
rather than representatives of the
“Administrator.” In the near future,
FSIS intends to revise the current
definition of “Administrator” in this
part, which refers to the Administrator
of AMS, to refer to the Administrator of
FSIS. Because AMS retains surveillance
activities under §59.760, FSIS has
revised this section to refer to
representatives of the ““Secretary” rather
than representatives of the
“Administrator.” This revision reflects a
change in Agency organization made in
response to the Federal Crop Insurance
Reform and Department of Agriculture
Reorganization Act of 1994.

As was proposed in 1992, FSIS has
revised 859.915 to incorporate the
statutory amendment that imported
shell eggs packed into containers
destined for the ultimate consumer
include a certification stating that the
eggs have, at all times after packing,
been stored and transported under
refrigeration at an ambient temperature
of no greater than 45°F (7.2°C). In
addition, §859.950 and 59.955 require
that imported shell egg containers and
imported egg shipping containers be
labeled to indicate that refrigeration is
required. In each of these sections, FSIS
has made only minor changes to the
language AMS proposed in 1992.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Has no
retroactive effect; and (2) does not
require administrative proceedings
before parties may file suit in court
challenging this rule. Public Law 102—
237 provides that with respect to the
temperature requirements contained
therein, no State or local jurisdiction
may impose temperature requirements
pertaining to eggs packaged for the
ultimate consumer which are in
addition to, or different from, Federal
requirements.

Executive Order 12866

FSIS is required to publish these
regulations to comply with the 1991
EPIA amendments and the 1998

Appropriations. This rule has been
designated significant and was reviewed
by the Office of Management and
Budget under Executive Order 12866.
Executive Order 12866 requires USDA
to identify and, to the extent possible,
guantify and monetize benefits and
costs associated with the rule. This
section estimates these benefits and
costs. As discussed below, because of
changes in State laws concerning the
refrigeration of shell eggs, FSIS has
changed the baseline that was used for
determining costs in the 1992 proposed
rule. If the Agency had used the original
baseline, the estimated costs would
have been higher than the estimates in
this rule. In addition, the benefits in this
rule are based on the recently completed
SE risk assessment and data that were
not available in 1992. The estimated
annual benefits of this rule are lower
than those estimated in 1992 (see 57 FR
48572).

Incremental Social Benefits

The incremental social benefits of the
rule are the avoidance of illnesses and
deaths associated with consumption of
eggs contaminated with SE. SE is a
serotype of the family of pathogen
Salmonella. When the disease affects
humans, it causes salmonellosis, which
usually appears 6 to 72 hours after
eating contaminated eggs and egg
products and lasts up to 7 days.
Symptoms of this disease include
diarrhea, abdominal cramps, fever,
nausea, and vomiting (nausea and
vomiting develop in less than 50
percent of cases). Children, the elderly,
and people with compromised immune
systems are particularly vulnerable to
SE infection. Deaths from SE disease
occur in these vulnerable groups.
Statistics of outbreaks reported to the
Centers for Disease Control and
Prevention (CDC) on foodborne diseases
reveal that an increasing number of
salmonellosis cases are associated with
SE; however, it should be noted that the
CDC actively contacts each State to
obtain information concerning SE but
does not actively contact the States for
information on the other Salmonella
serotypes.

From 1985 to 1993, consumption of
eggs was associated with 83 percent of
SE-related outbreaks where a food
vehicle was identified (CDC, ““Outbreak
of Salmonella enteritidis Associated
with Homemade Ice Cream—Florida,
1993, Morbidity and Mortality Weekly
Report 43(36) (September 16, 1994):
669-671). The proportion of cases of
salmonellosis reported to CDC
attributable to SE increased from 5
percent in 1976 to 26 percent in 1994
(CDC, ““Outbreaks of Salmonella



Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45669

Serotype Enteritidis Infection
Associated with Consumption of Raw
Shell Eggs—United States 1994-1995,”
Morbidity and Mortality Weekly Report
45(34) (August 30, 1996): 737-742). In
1995 and 1996, salmonellosis cases
attributable to SE represented about 25
percent of salmonellosis cases reported
to the CDC. Preliminary data from the
Foodborne Diseases Active Surveillance
Network (FoodNet) indicate that SE
represented 17% of all cases of
Salmonella in 1996 (FSIS, FSIS/CDC/
FDA Sentinel Site Study: The
Establishment and Implementation of
an Active Surveillance System for
Bacterial Foodborne Diseases in the
United States, February 1997).

In the discussion below, FSIS
assumes that SE cases associated with
the consumption of eggs represent 25
percent of all human salmonellosis
cases. This assumption is based on the
percentage of SE cases reported to the
CDC in recent years. FSIS is using this
percentage rather than the 17 percent

based on FoodNet data because the
FoodNet database is still being
implemented and covers only
Minnesota, Oregon, and counties in
Connecticut, Georgia, and California. In
addition, only the first year of data is
available from the Foodnet. The CDC
surveillance system has been active for
approximately 30 years, all States
contribute to the CDC surveillance data,
and States receive incentives for
submissions to the CDC surveillance
system.

In 1996, 39,027 confirmed cases of
human salmonellosis were reported to
the CDC by State, local, and Federal
departments of health. From 1985
through 1996, there have been 508,673
reported cases of salmonellosis (Centers
for Disease Control and Prevention,
Laboratory Confirmed Salmonella,
Surveillance Annual Summary, 1993—
1995 and 1996). Based on CDC outbreak
data, the three illness-causing serotypes
most frequently reported—Salmonella
typhimurium, Salmonella heidelberg,

and Salmonella enteritidis—are most
often traced to poultry and eggs when a
food vehicle is found. A food vehicle is
found in only about 25 to 30 percent of
cases.

Since the reporting of outbreak
statistics to CDC is voluntary, it is
estimated that there are an additional 20
to 100 cases of salmonellosis for every
reported case, or some 800,000 to 4
million cases per year (R. Chalker and
M. Blaser, ‘A Review of Human
Salmonellosis: I1l. Magnitude of
Salmonella Infection in the United
States,” Review of Infectious Diseases
10(1) (1988): 111-124). The severity of
the underreported cases as well as their
statistical distribution is unknown and
hence this analysis could not adjust for
such probabilities. The estimate of
800,000 to 4 million is based on the
number of cases reported to the CDC
surveillance system through 1996 and is
confirmed by the data for the 1988-92
period.

TABLE 1.—HEALTH AND ECONOMIC BENEFITS OF REFRIGERATING EGGS AT 45°F RULE: LOwW BENEFITS ESTIMATES

Annual number of egg-related human SE cases

Upper bound of
health costs as-
sociated with
columnlin$

Lower bound of health
costs associated with col-
umn 1in $ (1996)1

(1996) 2
B61,633 3 ..ttt bbb b b e h R b bR oA £ R £ E e R e R e R e e R Rt bbb een e bt b nae e s $225 million .......cccevveeennne. $900 million.
Estimated Reduction in Egg-Related SE Cases due to 45°F Refrigeration 4
Health benefits (number of cases avoided) Lower bound of economic | Upper bound of
benefits associated with economic
column (1) $ (1996) benefits
associated with
column (1) in $
(1996)
F0,189 ettt b bR R R e R R R b h bt h R Rttt h e nr e $3.47 million ......oocvvviiennne. $13.86 million.

1Jean C. Buzby and Tanya Roberts, “Guillain-Barré Syndrome Increases Foodborne Disease Costs,” Food Review (September-December
1997): 36—42. This report provides an estimate of costs of total human Salmonella cases from all food sources. The costs estimated in this table
assume that egg-related SE cases represent 25% of total human salmonellosis cases. The report estimates the lower bound of the low estimate

of health care costs at $900 million.

2|bid. The report estimates the upper bound of the low estimate of health care costs at $3.6 billion.
3FSIS, Salmonella Enteritidis Risk Assessment, Washington, DC, June 12, 1998. The number shown in the chart is the estimated mean num-
ber of salmonellosis cases resulting from the consumption of SE-contaminated eggs. The estimated number of cases per year in the Risk As-

sessment ranges from 126,374 to 1.7 million.

4FSIS, Salmonella Enteritidis Risk Assessment, Washington, DC, June 12, 1998. The risk assessment model estimates that refrigeration of
eggs at 45°F during storage and transportation will result in a mean reduction of 1.54% in human SE cases.

TABLE 2.—HEALTH AND ECONOMIC BENEFITS OF REFRIGERATING EGGS AT 45° F RULE: HIGH BENEFITS ESTIMATES

Annual number of egg-related human SE cases

Upper bound of
health costs as-
sociated with
columnlin$
(1996) ¢

Lower bound of health
costs associated with col-
umn 1in $ (1996)5

BBL,633 7 .t

$1.2 billion ..o, $3.075 billion.
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TABLE 2.—HEALTH AND ECONOMIC BENEFITS OF REFRIGERATING EGGS AT 45° F RULE: HIGH BENEFITS ESTIMATES—

Continued

Annual number of egg-related human SE cases

Upper bound of
health costs as-
sociated with
columnlin$
(1996) 6

Lower bound of health
costs associated with col-
umn 1in $ (1996) >

Estimated Reduction in Egg-Related SE Cases due to 45°F Refrigeration8

Health benefits (number of cases avoided)

Lower bound of economic
benefits associated with
column (1) $ (1996)

Upper bound of
economic
benefits
associated with
column (1) in $
(1996)

$18.48 million $47.355 million.

5Jean C. Buzby and Tanya Roberts, “Guillain-Barré Syndrome Increases Foodborne Disease Costs,” Food Review (September—December
1997): 36-42. This report provides an estimate of costs of total human Salmonella from all food sources. The costs estimated in this table as-
sume that egg related SE cases represent 25% of all human salmonellosis cases. The report estimates the lower bound of the high estimate of

health care costs at $4.8 billion.

6 |bid. The report estimates the upper bound of the high estimate of health care costs at $12.3 billion.
7FSIS, Salmonella Enteritidis Risk Assessment, Washington, DC, June 12, 1998. The number shown in the chart is the estimated mean num-
ber of salmonellosis cases resulting from the consumption of SE-contaminated eggs. The estimated number of cases per year in the Risk As-

sessment ranges from 126,374 to 1.7 million.

8FSIS, Salmonella Enteritidis Risk Assessment, Washington, DC, June 12, 1998. The risk assessment model estimates that refrigeration of
eggs at 45°F during storage and transportation will result in a mean percent reduction of 1.54% in human SE cases.

Tables 1 and 2 show an estimated
number of annual human illnesses
resulting from consumption of SE-
contaminated eggs. This number is
based on the mean estimated annual
number of cases in the Salmonella
Enteritidis Risk Assessment published
by FSIS (June 12, 1998). This report
estimates that the number of cases of
iliness resulting from consumption of
SE-contaminated eggs ranges from
126,374 to 1.7 million per year. The
Agency is using data from the risk
assessment rather than the number of
reported cases because, as noted above,
it is estimated that there are an
additional 20 to 100 cases of
salmonellosis for every reported case.
Tables 1 and 2 display the mean
estimate because the mean is not unduly
affected by a few moderately small or
moderately large values, and this
stability increases with the sample size.
To estimate the economic value of the
health costs of salmonellosis, the
USDA'’s Economic Research Service
(ERS) related illnesses and deaths to
four types of severity groups of patients.
The four severity groups were: (1) those
who did not visit a physician, (2) those
who visited a physician, (3) those who
were hospitalized, and (4) those who
died prematurely because of their
illness (Jean C. Buzby and Tanya
Roberts, “Guillain-Barré Syndrome
Increases Foodborne Disease Costs,”
Food Review (September—December
1997): 36—-42). Similar severity rates are
also used in the risk assessment final
report, e.g., treatment by a physician,

hospitalization, and mortality. Both
sources use the CDC data on severity.
Based on the avoidance of medical
costs, ERS estimated the economic
values of prevention of these cases. ERS
calculated the range of low estimate of
avoidance of all foodborne human
salmonellosis-linked diseases and
deaths, at $900 million and $3.6 billion
respectively (in 1996 dollars). ERS
calculated the range of high estimate of
the health costs at $4.8 billion and $12.3
billion (in 1996 dollars). The wide
variation in this range of estimates is
attributed both to the wide range in
estimates of the number of cases and the
economic methods used for the analysis.
The economic methods are the human
capital method and the labor market
method. The human capital method
yields a lower estimated range of $0.9 to
$3.6 billion because the cost of
premature death in this analysis varies
with age and ranged from $15,000 to
$2,037,000 (in 1996 dollars). The labor
market approach yields the higher range
of $4.8 to $12.3 billion because it values
the cost of premature death at $5
million per person (in 1996 dollars)
(Jean C. Buzby and Tanya Roberts,
“Guillain-Barré Syndrome Increases
Foodborne Disease Costs,” Food Review
(September—December 1997): 36-42).
Since the ranges of estimates for
salmonellosis-related costs estimated by
Buzby and Roberts are based on
salmonellosis from all food sources, it is
necessary to adjust the estimates
downwards to obtain only the cases of
salmonellosis related to consumption of
SE-contaminated eggs. The medical cost

data shown in the first rows of Tables

1 and 2 represent 25 percent of the ERS
estimates because FSIS assumes that SE-
contaminated eggs are responsible for
approximately 25 percent of
salmonellosis cases. This assumption is
based on the percentage of SE cases
reported to the CDC and the fact that
eggs are responsible for the vast majority
of these cases. As noted above, from
1985 to 1993, consumption of eggs was
associated with 83 percent of SE-related
outbreaks where a food vehicle was
found. Also noted above, a food vehicle
is found in only about 25 to 30 percent
of cases. Given the level of uncertainty
in this data, for estimation purposes, the
Agency believes it is appropriate to
assume that SE-contaminated eggs are
responsible for 25 percent of total
salmonellosis cases.

Humphrey and Whitehead (1993)
suggest that an egg’s contents can
become contaminated with SE before
the egg is laid. They also note that after
an infected egg is laid, SE
contamination tends to grow inside the
egg (T. Humphrey and A. Whitehead,
“Egg Age and Growth of Salmonella
Enteritidis PT4 in Egg Contents,”
Epidemiological Infection 111 (1993):
209-219). Humphrey suggested that
refrigerating during storage can prevent
such growth (T.J. Humphrey, “Growth
of Salmonella in intact shell eggs:
Influence of Storage Temperature,”
Veterinarian Record (1990): 1236-1292).
Other measures for preventing growth
include refrigeration during
transportation and retail sales, reducing
shelf life of eggs at retail, thorough
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cooking, pasteurization, and processing
shell eggs into frozen, liquid, or dry egg
products (FSIS, Salmonella Risk
Assessment, June 12, 1998; T.
Hammack, et al., ““Research Note:
Growth of Salmonella Enteritidis in
Grade A Eggs During Prolonged
Storage,” Poultry Science 334 (1993):
1281-1286).

In order to determine the benefits of
refrigerating eggs at 45°F, it is necessary
to determine the percentage of reduction
in the number of egg-related deaths and
illnesses from SE cases referred to
above. To determine these benefits, this
analysis relied on input from a risk
assessment model. In June 1998, FSIS
completed a risk assessment concerning
shell eggs and egg products in response
to an increasing number of human
ilinesses associated with the
consumption of shell eggs. The risk
assessment developed a model to assess
risk throughout the egg and egg
products continuum. The risk
assessment model consists of five
modules. The first module, the Egg
Production Module, estimates the
number of eggs produced that are
infected (or internally contaminated)
with SE. The Shell Egg Module, the Egg
Products Module and the Preparation
and Consumption Module estimate the
increase or decrease in the number of SE
organisms in eggs or egg products as
they pass through storage,
transportation, processing and
preparation. The Public Health Module
then calculates the incidences of
illnesses and four clinical outcomes
(recovery without treatment, recovery
after treatment, treatment by a
physician, hospitalization, and
mortality) as well as the cases of
reactive arthritis associated with
consuming SE positive eggs.

Refrigeration of shell eggs at an
ambient air temperature of 45°F or
below during storage and transportation
will retard growth of SE and hence is
likely to reduce the associated illnesses
and deaths. The risk assessment model
estimates that refrigeration of shell eggs
at an ambient temperature of 45°F or
below can bring about a mean reduction
of 1.54 percent in egg-related human
ilinesses associated with SE. This
estimate has a 90 percent confidence
interval, with a lower bound of O
percent and an upper bound of 7
percent. Therefore, there is a range of
possible outcomes. Although a 1.54
percent reduction in illnesses associated
with SE is the most likely outcome, the
regulation could result in no reduction
in illnesses or in a reduction as high as
7 percent. This estimate and its
confidence interval are based on a
model with the assumption that eggs are

maintained at an ambient temperature
of 45°F after processing through
transportation to retail, or other, end
users. This result also assumes complete
compliance with the regulation. The
effect of the regulation was modeled by
adjusting the baseline model (consisting
of the Production, Shell Egg Processing/
Transportation, Preparation/
Consumption, and Public Health
modules) to reflect the regulation’s
effect. The model adjusted the following
temperature variables in the Shell Egg
Processing/Transportation module:
Storage temperature after processing at
off-line processor, Storage temperature
after processing at in-line processor,
Temperature during transportation to
egg users. In the baseline model, these
variables were modeled as extending
from a low of 41°F, in the case of the
storage temperature after processing at
in-line processors, to a high of 90°F. The
baseline model assumes that eggs are
handled under a variety of different
temperatures. In modeling the
regulation, these variables’ distributions
were truncated at 45°F. Therefore, all
eggs were exposed to ambient
temperatures of 45°F or less after
packing in the regulation model. The
effect of the regulation was calculated as
the difference in simulated total human
cases between the baseline model and
the regulation model. The percent
reduction in human illnesses was then
calculated by dividing this difference in
human cases by the simulated total
human cases from the baseline model. It
must be noted that the estimated mean
reduction in SE illnesses of 1.54 percent
referred to above was estimated in a
separate run of the model for this rule
performed by FSIS scientists and is not
included in the risk assessment final
report. As noted above, the risk
assessment final report estimates the
benefits that would result from
maintaining an ambient temperature of
45°F throughout processing and
distribution (that is, from pre-packing
and through retail) and the benefits of
maintaining the internal temperature of
eggs at 45°F throughout processing and
distribution.

The last rows in Tables 1 and 2 show
the reductions in SE cases associated
specifically with refrigeration of shell
eggs based on the mean value of 1.54
percent reduction in cases referred to
above. These are the incremental social
benefits of the rule. These estimates
range from a low of $3.47 million to
$13.86 million in Table 1 to a range of
$18.48 million to $47.355 million in
Table 2 (in 1996 dollars). Requiring
refrigeration of eggs at an ambient air
temperature of 45°F does not address all

the food safety risks posed by shell eggs.
Responses to the ANPR will assist FSIS
and FDA in the development of a
comprehensive, farm-to-table food
safety strategy that will address a variety
of food safety measures in addition to
ambient air temperature. Actions taken
subsequent to the analysis of
alternatives identified in the ANPR may
provide additional benefits associated
with further reductions in foodborne
illness associated with the consumption
of shell eggs.

As noted above, FSIS and FDA have
published an ANPR concerning SE in
shell eggs (63 FR 27502; May 19, 1998).
The number of cases in Tables 1 and 2
are larger than those reported in the
ANPR (63 FR 27504) because the figures
in the ANPR are based on outbreaks
reported to the CDC, while the data on
Tables 1 and 2 take into account the fact
that many of the cases are unreported.
In addition, the cost of illnesses in
Tables 1 and 2 differ from those in the
ANPR (63 FR 27504) because the
estimates in the ANPR were based on
1991 data. FSIS used 1996 data for the
cost and benefit analysis in these
regulations.

Incremental Social Costs

The incremental social costs
associated with the rule include the first
year fixed capital costs and the annual
recurring costs of compliance to be
incurred by the industry. The first year
costs would include the costs of
replacing or retrofitting refrigeration
units, compressors, and coils. These
capital costs are required for storing
shell eggs at 45°F or below after washing
and packing. The capital costs to the
industry would also include the costs of
replacing or retrofitting transportation
vehicles that have refrigeration units
capable of producing air at 45°F or
below. The annual recurring costs
would encompass the energy costs of
maintaining ambient temperatures in
storage facilities and transportation
vehicles at 45°F or below. These capital
and recurring costs would be incurred
either by shell egg producers or by their
contractors for storage and
transportation. When the storage or
transportation services are contracted
out, however, it is very difficult to
separate the costs associated with shell
eggs because these contractors store or
haul not only shell eggs but also several
other products.

An additional element of the social
costs would be the incremental
budgetary costs, if any, to USDA for
enforcing this regulation. The Agency
has not determined how it will enforce
this rule. AMS may check the ambient
temperature of shell egg storage
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facilities and the labeling of shell egg
containers during its surveillance of egg
handlers and during grading activities.
FSIS compliance officers may check the
ambient temperature of shell egg storage
facilities and transportation vehicles
and the labeling of shell egg containers
once the eggs leave the plant. For
example, while compliance officers are
checking meat and poultry products in
commerce outside inspected
establishments or at uninspected
facilities, if such facilities store shell
eggs, compliance officers may also
check temperatures at these locations
and verify that the labeling of egg
containers meets the requirements in
this rule.

Whether AMS or FSIS checks the
temperature of shell egg storage
facilities and transport vehicles and
verifies that the labeling of egg
containers meets the requirements in
this rule, these activities are likely to be
in addition to other Agency activities
conducted at the same location.
Checking temperatures and labeling will
increase the time required for AMS or
FSIS personnel to conduct their
oversight activities. However, FSIS is
unable to determine the amount of
additional time that will be required.
Therefore, the Agency is unable to
estimate the additional costs (e.g.,
personnel costs and costs of equipment
such as thermometers) that will be
required for monitoring compliance
with the requirements in this rule.

The costs of compliance to the
industry are not likely to be excessive
for three reasons. First, the rule exempts
small producers with flocks of 3,000
layers or less. There are approximately
80,000 such small egg producers that
would not be required to comply with
the refrigeration and labeling provisions
of this rule.

Second, of the approximately 700
producers currently registered with
USDA as of July 1998, 329 are major
producers with flocks of 75,000 or more
who produce about 94 percent of U.S.
table eggs. Most of these producers are
members of United Egg Producers
(UEP), an organization that provides a
variety of services to member egg
producers. The UEP already has a
quality assurance program that
recommends refrigerating eggs at 45°F
or below as quickly as possible after
washing and grading and that the same
temperature be maintained during
transportation. A letter from UEP
indicated that many of these producers
have already started refrigerating at 45°F
or below. Therefore, these producers are
unlikely to incur additional costs of
compliance. (This aspect is elaborated
later in a section on the Regulatory

Flexibility Act (RFA).) Itis likely that
most producers that are not members of
UEP or are not major producers have
also begun refrigerating shell eggs
during storage and transportation
because of State requirements
(discussed below). With regard to
producers that are not members of the
UEP or are not major producers, specific
information regarding whether they
store and transport shell eggs at 45°F is
not available. The structure of egg
industry is changing toward greater
concentration of large producers. For
example, the number of producers
registered with AMS has declined from
about 1,200 in 1992 to approximately
700 in July, 1998. The resulting
concentration of larger producers who
refrigerate their supplies is likely to
have reduced the costs of compliance.

Third, many States have already
enacted laws requiring specified
ambient air temperatures for shell egg
storage and transportation.
Approximately one-half of all States
require 45°F or less for storage and
transportation. Approximately ten of
these States have adopted 45°F
refrigeration requirements since 1992.
Some of these States are large
producers. Many States also require that
shell eggs be refrigerated at 45°F at
retail. Approximately ten States retain
the 60°F traditionally required under
USDA grading standards.
Approximately one dozen States have
no refrigeration requirement for shell
egg storage and transportation. Costs of
compliance for the shell egg producers
in the States already requiring
refrigeration at 45°F are not likely to
increase significantly. Some of the
States that require 45°F refrigeration of
shell eggs during storage and
transportation are among States in
which major producers are located, e.g.,
Ohio, Pennsylvania, and Georgia.
However, there are States with major
producers and other producers that do
not require 45°F refrigeration during
storage and transportation of shell eggs.
The Agency requests information
concerning the costs these regulations
may impose on producers who are
currently not refrigerating shell eggs at
45°F during storage and transportation.
The Agency also requests information
concerning the size of these
establishments.

The rule proposed on October 27,
1992 for refrigerating shell eggs at 45°F
or below estimated the first-year capital
investment costs at $40.67 million (57
FR 48571). The annual recurring
operating costs were estimated at $10
million. The capital investment costs
involved replacing or retrofitting
existing refrigeration units with larger

compressors or coils. The recurring
annual operating costs involved the
energy costs of maintaining ambient air
temperatures in storage facilities and
transport vehicles at 45°F or below.
These cost estimates were based on data
obtained from a survey of 80 (7 percent)
out of the 1200 shell egg processing
plants located throughout the country
representing about 25 percent of
production. 59 plants (75 percent)
responded to the survey. The Agency
was unable to evaluate the comments
regarding the specific large costs of
acquiring trucks and equipment because
the survey did not contain such detailed
data.

The costs to comply with this final
rule will be lower than the costs
estimated for the proposed rule in 1992
because about ten States (e.g., Arkansas,
Florida, Georgia, Louisiana, Ohio,
Oregon, Rhode Island, and Texas) have
already adopted refrigeration
requirements at 45°F or below for
storage and transportation since 1992.
These States represented 29 percent of
shell egg production in 1996. FSIS
updated the 1992 estimates to account
for inflation and changes in State laws.
The Agency requests specific
information concerning costs that will
be incurred in States that have not
enacted refrigeration requirements.

The costs estimated in 1992 were not
adjusted upward for any of the
comments to the proposed rule because
about 10 States have implemented the
45°F refrigeration requirements since
1992. Since about ten out of fifty States
representing 29 percent of production
have implemented the rule since 1992,
this analysis reduced the capital and
recurring costs estimated in 1992 by 29
percent. This adjustment reduced the
capital and recurring costs to $28.40
million and $7.1 million respectively.
Therefore, costs were reduced based on
shell egg production data. FSIS reduced
costs based on production data because
the 1992 costs were estimated and
reported on a production basis (see 57
FR 48571-48572). The fact that the
number of producers has declined since
1992 may further lower the costs to the
industry because a smaller number of
larger producers tend to have lower
costs due to scale economies.

The updated costs referred to above
were adjusted upwards because of
inflation over the last six years. To
adjust for this increase, FSIS increased
the $28.40 million capital costs by 8
percent (based on U.S. Department of
Commerce, Bureau of Economic
Analysis, price index of transportation
and related equipment index, 1992 =
100, 1997 = 108.5). This adjustment
increased the capital cost estimate from
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$28.40 million to $30.67 million, or $31
million approximately.

The updated recurring costs of
compliance, estimated at $7 million per
year in 1992, were assumed to comprise
mostly energy costs of refrigeration.
These estimates were increased for
inflation over the last six years to $7.63
or $8 million approximately (based on
U.S. Department of Commerce, Bureau
of Economic Analysis, Price Index of
Electricity and Gas, 1992 = 100, 1997 =
108.98, or by 9 percent). FSIS requests
alternate cost estimates and data to
support these estimates from

commenters who disagree with the
Agency’s cost estimates.

The estimated costs of compliance
and the associated social benefits of this
rule are likely to be realized over the
next twenty years. Therefore, these costs
and benefits were discounted over this
time span by using a 7 percent mid-year
discount rate recommended by the
Office of Management and Budget.

Table 3 reports FSIS estimates of the
discounted costs and benefits of the rule
under alternative assumptions about
cost of salmonella induced foodborne
illness. Depending on the assumption
used, the estimated net benefits range

from —$79.6 million to $401.30 million.
Under the assumption that the cost of
foodborne illness varies with age, the
net benefits from the rule range from
—$79.6 million to $34.2 million.
Alternatively, if it is assumed that the
cost of premature death is $5 million
per person, the net benefits from the
rule are higher, from $84.9 million to
$401.3 million. In light of the
uncertainty surrounding the benefit
estimates and refinements to costs, FSIS
cannot make a definitive statement
about the net benefits associated with
the rule.

TABLE 3.—DISCOUNTED BENEFIT-COST ESTIMATES OF REFRIGERATING SHELL EGGS
[Fixed Costs=$31 million, Recurring Costs=$8 million]

Lower Upper Lower Upper
bound of bound of bound of bound of
low est. low est. high est. high est.

Recurring benefits: ($ MillioN) ....c..ooiiiiieiie s 3.47 13.86 18.48 47.36
Discounted Benefits*: ($ m.) 38.03 151.88 202.51 518.93
Discounted COStS*: ($ M.) oooveviiieiiiee e 117.63 117.63 117.63 117.63
Net Discounted Benefits: (Row 2—Row 3) ($ m.) ..... —79.60 34.17 84.88 401.30
Benefit-Cost Ratio: (ROW 2:ROW 3) ...ooiiiiiiiiiiiiiieiieei et 0.32 1.29 1.72 4.41

*Discount Rate=7%, Time Period=20 years.
Source: Tables 1 and 2.

The preceding costs are likely to be
passed on to consumers by the industry
because of the elasticity of demand and
supply of eggs. The demand for shell
eggs is very inelastic, i.e., an increase in
the price of shell eggs is not likely to
reduce significantly the demand for
them. For example, Kuo reports that the
price elasticity of demand for shell eggs
isonly (—0.11), i.e., an increase in price
by one percent is associated with only
0.11 percent decrease in quantity of
shell eggs demanded (Huang S. Kuo, A
Complete System of U.S. Demand for
Food, USDA/Economic Research
Service, Technical Bulletin No.1821,
1993, Appendix B and C).

The inelastic demand is due to the
fact that there are no good substitutes
for eggs that consumers might use when
prices of shell eggs are increased. Also,
a typical consumer spends an
insignificant proportion of the food
budget on shell eggs and consumes a
limited number of eggs.

The supply of shell eggs is very elastic
because this industry has hundreds of
producers who can increase the supply
of eggs with little increase in costs. This
prevents price increases by any single
producer and no producer can increase
prices without losing significant market
share. Therefore, egg prices have been
stable, if not declining, for several years.
For example, wholesale egg prices
declined from 91.5 cents/dozen in 1996
to 83.8 cents/dozen in 1997. In the first

quarter of 1998, this price declined to
82.5 cents/dozen. The average retail
price of grade A large eggs was $1.1063/
dozen in 1997 (U.S. Department of
Labor/Bureau of Labor Statistics). Per
capita consumption of eggs increased
only slightly, from 237.8 eggs in 1996 to
239.3 eggs in 1997.

Regulatory Flexibility Act (RFA)

The Administrator has determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. As noted
above, this rule exempts from
compliance small producers with flocks
of 3,000 layers or less. Most of the
establishments not exempt from this
rule are small establishments with
employment of 500 or less. Also, the
compliance costs are likely to be spread
over a large volume of output that will
be produced over the life cycles of these
capital assets (e.qg., refrigeration
equipment). For example, according to
the National Agricultural Statistics
Service, 5.456 billion dozen eggs were
produced between January 1, 1997 and
December 31, 1997. During that time,
the wholesale price for table eggs,
estimated by ERS, was 83.8 cents per
dozen, and the gross industry receipts
were estimated at $3.96 billion.
Therefore, the compliance costs would
represent less than a penny per dozen
eggs or less than one percent of
revenues. Since these first year costs

include nonrecurring capital costs for
storage facilities and refrigerated
vehicles, the impact on the industry
would be substantially less in
subsequent years. For example, the
recurring costs in the subsequent years
were estimated at $9 million per year.
This cost would represent primarily the
energy cost of generating refrigeration
and the maintenance and replacement
costs of storage facilities. The relative
impact on small producers would be
insignificant also because the current
structure of the shell egg industry is
more concentrated than in 1992. For
example, currently there are only about
700 producers, compared to about 1,200
producers in 1992. The smaller number
of producers with increased output is
likely to have resulted in a greater
concentration of larger firms in this
industry. These larger firms are more
likely to absorb the compliance costs
relative to smaller firms. FSIS notes that
increased costs will not be evenly
distributed across the industry because
some producers are currently storing
and transporting shell eggs at 45 °F,
while others are most likely storing and
transporting shell eggs at higher
temperatures.

The shell egg industry would be able
to ““pass through” this cost in the form
of higher prices to consumers because,
as noted earlier, demand for this
product is very inelastic and the supply
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of shell eggs is highly elastic. The
inelasticity of the demand follows from
the fact that household expenditures on
eggs are a small share of household
budgets and because substitutes for
eggs—at least in some applications—are
limited. The high elasticity of supply is
based on the fact that there are
hundreds of shell egg producers in the
U.S. with relatively flat marginal cost
curves. Thus, producers expand egg
production with little increase in
average costs.

The rule would not be burdensome to
other small entities such as State and
local governments because they are not
in the business of storage and
transportation of shell eggs. However, to
the extent State and local governments
are consumers of eggs, they will pay a
little more for eggs.

Alternatives to the Rule

FSIS considered several alternatives
to this rule. FSIS found the alternatives,
which are described below, to be
inferior to this rule because of their
expected benefits and costs,
administrative burden, efficiency, and
equity.

No Action

This alternative would continue the
current practice of no Federal
requirement for refrigeration of shell
eggs. The public health benefit would be
zero because this alternative would not
reduce Salmonella related illness. FSIS
considered and rejected this alternative
because, as noted above, the EPIA
amendments mandate promulgation of
this rule. In addition, as noted earlier,
the Appropriations Committee has
withheld $5 million of the FSIS
appropriated funds for Fiscal Year 1998
until a final rule is promulgated to
implement the refrigeration and labeling
requirements included in the 1991 EPIA
amendments. A loss of $5 million in the
Agency’s appropriation is likely to
impair FSIS’s inspection activities, and
degrade food safety in general.

Sliding Scale Approach

This alternative does not require
maintenance of a specific ambient
temperature, such as the 45°F rule does.
Under this approach, a specific ““sell-
by’ date is mandatory, which would
vary depending on the temperatures at
which eggs are maintained. To provide
an incentive for processors to chill eggs
before shipping, yet retain flexibility to
accommodate reasonable alternatives to
an absolute temperature requirement, a
regulation might prescribe a range of
“sell-by”’ dates based on the egg
temperature achieved by the packer.
Such an approach is under

consideration by the European Union
but is not recommended for the U.S.
because of differences in climate, and
vast distances in the U.S. relative to
within or even between countries in
Europe. This alternative would be
burdensome to the industry and
difficult to implement because it would
require detailed recordkeeping by the
industry. Some public health benefits
would be expected and would depend
on the sell-by date/temperature matrix.
Industry costs would depend on the
matrix and which temperatures
producers select. Finally, this
alternative would be very difficult to
enforce since USDA inspectors would
have to keep track of hundreds of shell
egg producers and billions of dozens of

eggs.
State Rules Instead of Federal Rule

FSIS considered the alternative of
actively encouraging State governments
to promulgate their own laws instead of
a Federal rule but did not adopt it for
several reasons. First, as noted earlier,
about half of all States currently have
laws requiring refrigeration of shell eggs
at 45°F. On the other hand, some States
do not have any refrigeration
requirements for shell eggs. Other States
require refrigeration during storage but
not during transportation. Some States
require refrigeration of shell eggs at
temperatures greater than 45°F. In
contrast to these inconsistencies and
non-uniformities, with the exception of
shell eggs packed by egg handlers with
3,000 or fewer hens, this rule requires
that all shell eggs packed in containers
for the ultimate consumer be
refrigerated during storage and
transportation at 45°F or below. The
public health benefits of this alternative
are expected to be zero, since this
alternative is essentially the same as no
action except that States would be put
on notice that they should deal with
public health risks from eggs.

In view of the disparities within and
across the States, FSIS determined that
it would not be appropriate to defer to
the States.

Summary and Conclusions

This section analyzed compliance of
this rule with Executive Order 12866. It
estimated discounted social benefits of
the rule and juxtaposed them against
discounted capital and operating costs
of compliance with the rule. The
analysis concluded that potential net
social benefits may result from this rule.

This section also analyzed
compliance of this rule with the
Regulatory Flexibility Act. It is
concluded that the costs of compliance
are not likely to have a significant

economic impact on a substantial
number of small entities because the
industry’s cost of compliance amounts
to less than a penny per dozen eggs,
demand for eggs is inelastic, and the
supply of eggs is highly elastic. In short,
the egg producers could easily ‘““pass
through” the costs of compliance to
consumers without losing their market
shares. Other small entities such as local
and State governments are also not
likely to be adversely affected by this
rule because they are not in the business
of producing, storing, or transporting
shell eggs. To the extent that they are
large buyers of eggs, they would be
adversely impacted by the estimated
increase in price of a penny per dozen
eggs.

Finally, this section analyzed several
alternatives to the rule. These
alternatives included: (1) no action, (2)
sliding scale approach, and (3) State
rules instead of a Federal rule. These
alternatives were rejected because of
their costs, administrative burden,
efficiency, or equity.

Paperwork Requirements

The paperwork and recordkeeping
activities associated with this rule are
approved under OMB control number
0583-0106.

List of Subjects in 7 CFR Part 59

Eggs and egg products, Exports, Food
grades and standards, Food labeling,
Imports, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, FSIS is amending 7 CFR Part
59 as follows:

PART 59—INSPECTION OF EGGS AND
EGG PRODUCTS (EGG PRODUCTS
INSPECTION ACT)

1. The authority citation for part 59
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.

2. Section 59.5 is amended by adding
alphabetically the definitions for
“Ambient temperature’” and ““Ultimate
consumer” and revising the definitions
for ““Container or Package’ and ““Egg
handler” to read as follows:

8§59.5 Terms defined.

* * * * *

Ambient temperature means the air
temperature maintained in an egg
storage facility or transport vehicle.

* * * * *

Container or Package includes for egg
products, any box, can, tin, plastic, or
other receptacle, wrapper, or cover and
for shell eggs, any carton, basket, case,
cart, pallet, or other receptacle.
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(a) Immediate container means any
package or other container in which egg
products or shell eggs are packed for
household or other ultimate consumers.

(b) Shipping container means any
container used in packing an immediate
container.

* * * * *

Egg handler means any person,
excluding the ultimate consumer, who
engages in any business in commerce
that involves buying or selling any eggs
(as a poultry producer or otherwise), or
processing any egg products, or
otherwise using any eggs in the
preparation of human food.

* * * * *

Ultimate consumer means any
household consumer, restaurant,
institution, or any other party who has
purchased or received shell eggs or egg

products for consumption.
* * * * *

3. Section 59.28 is amended by
revising the first two sentences in
paragraph (a)(1) to read as follows:

§59.28 Other inspections.

(a) * * *

(1) Business premises, facilities,
inventories, operations, transport
vehicles, and records of egg handlers,
and the records of all persons engaged
in the business of transporting,
shipping, or receiving any eggs or egg
products. In the case of shell egg
packers packing eggs for the ultimate
consumer, such inspections shall be
made a minimum of once each calendar

quarter. * * *
* * * * *

4. A new undesignated centerhead
and new §59.50 are added to read as
follows:

Refrigeration of Shell Eggs

§59.50 Temperature and labeling
requirements.

(a) No shell egg handler shall possess
any shell eggs that are packed into
containers destined for the ultimate
consumer unless they are stored and
transported under refrigeration at an
ambient temperature of no greater than
45°F (7.2°C).

(b) No shell egg handler shall possess
any shell eggs that are packed into
containers destined for the ultimate
consumer unless they are labeled to
indicate that refrigeration is required.

(c) Any producer-packer with an
annual egg production from a flock of
3,000 or fewer hens is exempt from the
temperature and labeling requirements
of this section.

5. 859.132 is revised to read as
follows:

§59.132 Access to plants.

Access shall not be refused to any
representative of the Secretary to any
plant, place of business, or transport
vehicle subject to inspection under the
provisions of this part upon
presentation of proper credentials.

6. 859.134 is amended by revising the
section heading, designating the existing
text as paragraph (a), and adding a new
paragraph (b) to read as follows:

§59.134 Accessibility of product and
cooler rooms.
* * * * *

(b) The perimeter of each cooler room
used to store shell eggs packed in
containers destined for the ultimate
consumer shall be made accessible in
order for the Secretary’s representatives
to determine the ambient temperature
under which shell eggs are stored.

7. Section 59.410 is amended by
revising the section heading,
designating the existing text as
paragraph (b), and adding a new
paragraph (a) to read as follows:

§59.410 Shell eggs and egg products
required to be labeled.

(a) All shell eggs packed into
containers destined for the ultimate
consumer shall be labeled to indicate
that refrigeration is required, e.g., “‘Keep
Refrigerated,” or words of similar
meaning.

* * * * *

8. Section 59.690 is amended by
revising the first sentence to read as
follows:

§59.690 Persons required to register.

Shell egg handlers, except for
producer-packers with an annual egg
production from a flock of 3,000 hens or
less, who grade and pack eggs for the
ultimate consumer, and hatcheries are
required to register with the U.S.
Department of Agriculture by furnishing
their name, place of business, and such
other information as is requested on
forms provided by or available from the
U.S. Department of Agriculture. * * *

9. Section 59.760 is revised to read as
follows:

§59.760 Inspection of egg handlers.

Duly authorized representatives of the
Secretary shall make such periodic
inspections of egg handlers, their
transport vehicles, and their records as
the Secretary may require to ascertain if
any of the provisions of the Act or this
part applicable to such egg handlers
have been violated. Such
representatives shall be afforded access
to any place of business, plant, or
transport vehicle subject to inspection
under the provisions of the Act.

10. Section 59.915 is amended by
revising the section heading, by
removing the word ““‘and’ at the end of
paragraph (b)(8), by redesignating
paragraph (b)(9) as paragraph (b)(10)
and by adding a new paragraph (b)(9) to
read as follows:

§59.915 Foreign inspection certification
required.
* * * * *

(b) * * *x

(9) A certification that shell eggs
which have been packed into containers
destined for the ultimate consumer
have, at all times after packing, been
stored and transported under
refrigeration at an ambient temperature
of no greater than 45°F (7.2°C); and
* * * * *

11. In §59.950, paragraphs (a)(4)
through (a)(8) are redesignated as
paragraphs (a)(5) through (a)(9),
respectively, and a new paragraph (a)(4)
is added to read as follows:

§59.950 Labeling of containers of eggs or
egg products for importation.
a * * *

(4) For shell eggs, the words, “Keep
Refrigerated,” or words of similar
meaning;

* * * * *

12. Section 59.955 is amended by
redesignating paragraphs (b) and (c) as
paragraphs (c) and (d), respectively, by
redesignating the last sentence of
paragraph (a) as new paragraph (b), and
by revising paragraph (a) to read as
follows:

§59.955 Labeling of shipping containers
of eggs or egg products for importation.

(a) Shipping containers of foreign
product which are shipped to the
United States shall bear in a prominent
and legible manner:

(1) The common or usual name of the
product;

(2) The name of the country of origin;

(3) For egg products, the plant number
of the plant in which the egg product
was processed and/or packed;

(4) For egg products, the inspection
mark of the country of origin;

(5) For shell eggs, the quality or
description of the eggs, except as
required in §59.905;

(6) For shell eggs, the words “‘Keep
refrigerated” or words of similar
meaning.

* * * * *

Done at Washington, DC, on: August 20,

1998.

Thomas J. Billy,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 98-22890 Filed 8—-26-98; 8:45 am]
BILLING CODE 3410-DM-P
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 800
RIN 0580-AA55

Official/Unofficial Weighing Service

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Final rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is amending the General Regulations
under the Untied States Grain Standards
Act, as amended (USGSA), to allow
official agencies to provide both official
and unofficial weighing within their
assigned area of responsibility, but not
on the same mode of conveyance at the
same facility. This will provide agencies
with more flexibility in providing the
weighing services needed by the grain
industry. Currently, agencies designated
by GIPSA to provide official weighing
services cannot provide similar
unofficial services.

EFFECTIVE DATE: August 28, 1998.

FOR FURTHER INFORMATION CONTACT:
George Wollam, GIPSA, USDA, STOP
3649, 1400 Independence Avenue, SW,
Washington, DC 20250, (202) 720-0292
or FAX (202) 720-4628.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for the purpose of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have a retroactive effect. The USGSA
provides in section 879 that no State or
subdivision may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the Act. Otherwise, this
rule will not preempt any State or local
laws, regulations, or policies unless they
present irreconcilable conflict with this
rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Effect on Small Entities

James R. Baker, Administrator,
GIPSA, has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

This rule will allow official agencies to
provide both official and unofficial
weighing services within their assigned
area of responsibility, but not on the
same mode of conveyance at the same
facility. Currently, official agencies
designated to provide official weighing
services cannot provide similar
unofficial services. There are presently
62 agencies designated by GIPSA. Of the
62 agencies, 15 are designated to
perform official weighing services; 7 of
the 15 are State agencies. The remaining
47 official agencies could provide
unofficial weighing services.

Nine official agencies have been
allowed by GIPSA to perform both
official weighing and unofficial
weighing in addition to providing
official inspection services. Most of
these agencies would be considered
small entities under Small Business
Administration criteria. Agencies
designated to provide official services
will be afforded more flexibility in
delivering the weighing services needed
by the domestic grain market. Existing
official agencies not designated to
perform official weighing services can
continue to provide unofficial weighing
services. While the extent to which
official agencies will choose to provide
unofficial services is difficult to
quantify and may depend upon many
variables, it is believed that this rule
will have a beneficial effect on these
agencies and the grain industry as a
whole.

Information Collection and
Recordkeeping Requirements

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and record keeping requirements in Part
800 have been approved previously by
OMB and assigned OMB No. 0580—
0013.

Background

On March 30, 1998, GIPSA published
a proposed rule in the Federal Register
(60 FR 15104) which would allow
official agencies to provide both official
and unofficial weighing within their
assigned area of responsibility, but not
on the same mode of conveyance at the
same facility.

Prior to the March 30, 1998, proposal,
a direct final rule was published on
August 2, 1995 (60 FR 39242), which
notified the public of amendments to
those regulations that prohibit official
agencies from providing official
weighing service when they provide
similar unofficial service. GIPSA had
planned to allow agencies to do both
official and unofficial weighing within
their assigned areas, but not at the same

facility. Two written adverse comments
in response to the direct final rule were
received. One commenter noted that
GIPSA did not allow official agencies
designated to perform both official
weighing services and unofficial
weighing because of possible confusion
between the two; that the proposed rule
was an attempt by a Federal agency to
be in direct competition with the private
sector; and questioned whether there
was a lack of supervising agencies in the
weighing area. The other commenter
also disagreed that there was a decrease
in the availability of unofficial weighing
supervision services and expressed
concern regarding intrusion by a Federal
agency into the private sector.

Initially, GIPSA did not allow
agencies to provide both types of service
because confusion might result on the
part of the grain industry and the
official agencies themselves as to which
type of service an official agency was
providing. GIPSA reevaluated this
policy as it applies to weighing and
evaluated the case-by-case situations
where it has been allowed and found
that confusion has not been a factor
when GIPSA has separated official and
unofficial weighing by not allowing
agencies to provide both types of service
at the same facility. The requirements
for performing official weighing are
easily distinguishable from unofficial
weighing. Official weighing requires
that: (1) Scales be tested by GIPSA; (2)
designated agencies follow GIPSA-
prescribed procedures to maintain
proper operation and accurate weighing;
and (3) designated agencies issue
GIPSA-approved official grain weight
certificates certifying the accuracy of
weighing. Since official and unofficial
weighing services have distinct
requirements, designated agencies
should have little problem in
maintaining the separation of official
and unofficial weighing, as long as it is
not on the same mode of conveyance. In
addition, GIPSA oversight conducted by
the field offices and appropriate
headquarters units should be able to
detect any problems arising from the
change. This action merely allows the
users to choose what service they may
need at any given time.

Although GIPSA, for the above
reasons, disagreed with the adverse
comments received as a result of the
direct final rule, the direct final rule was
inadvertently not withdrawn prior to its
effective date as required by the direct
final rule process. Consequently, a final
rule was published (60 FR 65236) on
December 19, 1995, which reinstated
the regulations that were in effect prior
to the effective date of the direct final
rule.
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Designated agencies are agencies
granted authority under the USGSA to
provide official inspection service, or
Class X or Class Y weighing services or
both, at locations other than export port
locations. Most (88 percent) of these
agencies are designated for inspection
services only. The reason is that before
1976, most grain inspection agencies
were already providing weighing as an
additional service to grain inspection.
These agencies were affiliated with and
supervised by the then existing
weighing and inspection bureaus under
the direction of the Association of
American Railroads, local grain
exchanges, boards of trade, and various
State programs. After the 1976
amendment to the USGSA, weighing
performed by the grain inspection
agencies became unofficial weighing.
Most agencies continued their unofficial
weighing and applied for inspection
designations only.

However, since 1976, many
inspection and weighing bureaus,
boards of trade, and the Association of
American Railroads have ceased
providing supervision of the unofficial
weighing services. Unofficial weighing
services are currently still available
from a variety of industry sources,
including many of the agencies already
designated by GIPSA for inspection
services only.

However, we believe that there is a
need for more access to Class X or Class
Y weighing services. If allowed to
provide both types of service, many
more agencies who are now designated
for inspection only could also provide
official weighing service. Generally,
designated agencies can provide Class X
and Class Y weighing at a lower cost
than GIPSA field offices due to their
proximity to the grain facilities. Since
1991, after receiving official weighing
requests in several areas, GIPSA’s
Administrator (under §800.2 of the
regulations) has experimentally allowed
designated official agencies to provide
both official and unofficial weighing.

Comment Review

GIPSA received one comment in
response to its proposal in the March
30, 1998 Federal Register (60 FR 15104)
to allow official agencies to provide
both official and unofficial weighing
within their assigned area of
responsibility, but not on the same
mode of conveyance at the same facility.
The commenter, a national association
representing grain, feed and processing
companies, supports the proposed
change to allow official and unofficial
weighing within their assigned areas but
not on the same mode of conveyance at
the same facility. The commenter

believed that providing both types of
service would not lead to confusion in
the marketplace because: (1) official
agencies should have little difficulty
distinguishing between official and
unofficial weighing, and (2) GIPSA
oversight conducted by the field offices
and appropriate headquarters units
should be able to detect any problems
arising from the change.

It is found that good cause exists for
not postponing the effective date of this
rule until 30 days after publication in
the Federal Register (5 U.S.C. 533)
because: (1) Implementation could be
beneficial to the agencies and the grain
industry as a whole; (2) the effective
date will allow the agencies to be able
to provide this service to their
customers at the beginning of any local
harvest seasons.

Final Action

FGIS is amending the regulations to
allow the official agencies to provide
official and unofficial weighing services
in their assigned areas of responsibility,
but not on the same mode of
conveyance at the same location. This
will allow the official agencies the
flexibility in delivering the weighing
services needed by the domestic grain
market.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Conflict of interests,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

For reasons set forth in the preamble,
7 CFR Part 800 is amended as follows:

Part 800 General Regulations

1. The authority citation for Part 800
continues to read as follows:

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

2. Section 800.76(a) is revised to read
as follows:

8§800.76 Prohibited services; restricted
services.

(a) Prohibited services. No agency
shall perform any inspection function or
provide any inspection service on the
basis of unofficial standards,
procedures, factors, or criteria if the
agency is designated or authorized to
perform the service or provide the
service on an official basis under the
Act. No agency shall perform official
and unofficial weighing on the same
mode of conveyance at the same facility.

* * * * *

3. Section 800.186(c)(3) introductory
text is revised to read as follows:

§800.186 Standards of conduct.
* * * * *

(C) * X *

(3) Except as provided in §800.76(a),
engage in any outside (unofficial) work
or activity that:

* * * * *

4. Section 800.196(g)(6)(ii) is revised

to read as follows:

§800.196 Designations.

* * * * *

(g)* * *

(6)* * *

(ii) Unofficial activities. Except as
provided in §800.76(a), the agency or
personnel employed by the agency shall
not perform any unofficial service that
is the same as the official services
covered by the designation.

* * * * *
Dated: August 20, 1998.
James R. Baker,
Administrator.
[FR Doc. 98-22953 Filed 8-26-98; 8:45 am]
BILLING CODE 3410-EN-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Parts 1735 and 1753

RIN 0572-AB43

Year 2000 Compliance,
Telecommunications Program

AGENCY: Rural Utilities Service, USDA.
ACTION: Interim rule.

SUMMARY: This interim rule adds a new
regulation to clarify that RUS will
consider telecommunications systems
feasible when writing and processing
loans only if the system, in addition to
being feasible in all other respects, is
year 2000 compliant. The interim rule is
being published to further ensure that
RUS-financed projects pass the year
2000 date changeover without service or
revenue disruption. By clarifying
feasibility considerations for loan
processing, RUS lays the foundation for
requests to be made in response to
applications submitted to satisfy year
2000 compliance demands.

DATES: Effective August 27, 1998.

FOR FURTHER INFORMATION CONTACT:
Orren E. Cameron Ill, Acting Assistant
Administrator, Telecommunication
Program, Rural Utilities Service, 1400
Independence Ave., SW., STOP 1590,
Room 4056, South Building,
Washington, DC. Telephone: (202) 720-
9554, Facsimile: (202) 720-0810.
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SUPPLEMENTARY INFORMATION:
Justification for Interim Rule

It is the policy of RUS that rules
relating to loans, grants, benefits, or
contracts shall be published for
comments notwithstanding the
exemption of 5 U.S.C. 553, with respect
to such rules. However, exemptions are
permitted where RUS finds, for good
cause, that compliance would be
impracticable, unnecessary, or contrary
to the public interest.

RUS finds that good cause exists to
publish this rule for effect without first
soliciting public comment. Some
computer-based systems are not
programmed to handle the change of
date from December 31, 1999, to January
1, 2000. These “non-compliant” systems
may adopt an incorrect date which can
change operating conditions of the
system, causing it to malfunction with
potentially catastrophic results.
Telecommunications switches could
quit processing calls, utility billing
systems could lose revenue records, and
maintenance and administration
systems could become corrupted. RUS
believes it would be contrary to the
public interest to delay the effectiveness
of the rule, since it will merely clarify
procedures already in effect for
determining feasibility by seeking
assurance that, before loan funds are
provided, borrowers’ systems are year
2000 compliant or will be year 2000
compliant within a reasonable time
frame. Through this interim rule, RUS is
undertaking to address with its
telecommunications borrowers year
2000 compliance issues that may affect
the operations of RUS-financed rural
telecommunications systems, thereby
potentially affecting
telecommunications services that are
critical to public health and safety and
to borrowers’ feasibility. RUS believes
that this program, part of an effort by all
USDA Rural Development agencies to
prevent year 2000 problems, is not
controversial and, therefore, does not
signal a necessity for advance public
comment. For these reasons, RUS
believes that an interim rulemaking is
justified.

Classification

This interim rule has been determined
to be not significant, and therefore has
not been reviewed by the Office of
Management and Budget under
Executive Order 12866.

Civil Justice Reform

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this interim rule meets the

applicable standards provided in Sec. 3
of the Executive Order.

Regulatory Flexibility Act

Pursuant to § 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), RUS
certifies that this interim rule will not
have a significant economic impact on
a substantial number of small entities as
distinguished from large entities. The
rule does not place any mandates on
small entities.

The Regulatory Flexibility Act is
intended to encourage Federal agencies
to utilize innovative administrative
procedures in dealing with individuals,
small businesses, small organizations,
and small governmental bodies that
would otherwise be unnecessarily
adversely affected by Federal
regulations. The provision included in
this rule will not impact a substantial
number of small entities to a greater
extent than large entities. Therefore, no
regulatory flexibility analysis under the
Regulatory Flexibility Act is necessary.

Paperwork Reduction Act

This interim rule does not impose
new information collection
requirements for purposes of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended) (OMB
control number 0572-0079).

Environmental Impact

RUS has determined that this interim
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Unfunded Mandates

This interim rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the Unfunded
Mandate Reform Act) for State, local,
and tribal governments or the private
sector. Thus today’s rule is not subject
to the requirements of sections 202 and
205 of the Unfunded Mandate Reform
Act.

Intergovernmental Review

This program is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation. A
Notice of Final Rule entitled
Department Programs and Activities
Excluded from Executive Order 12372
(50 FR 47034) exempts RUS loans and
loan guarantees and Rural Telephone
Bank loans to governmental and non-
governmental entities from coverage
under this Order.

Catalog of Federal Domestic Assistance

The program described by this interim
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
10.851, Rural Telecommunications
Loans and Loan Guarantees, and 10.852,
Rural Telephone Bank Loans. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402.

List of Subjects
7 CFR Part 1735

Accounting, Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

7 CFR Part 1753

Communications equipment, Loan
programs—communications, Reporting
and recordkeeping requirements, Rural
areas, Telecommunications.

For the reasons set forth in the
preamble, and under the authority of 7
U.S.C. 901 et seq., chapter XVII of Title
7 of the Code of Federal Regulations is
amended as follows:

PART 1735—GENERAL POLICIES,
TYPES OF LOANS, LOAN
REQUIREMENTS—
TELECOMMUNICATIONS PROGRAM

1. The authority citation for part 1735
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq.; Pub. L. 103-354, 108 Stat. 3178 (7
U.S.C. 6941 et seq.).

2.1n §1735.22, two new sentences are
added at the end of paragraph (e) to read
as follows:

§1735.22 Loan security.
* * * * *

(e) * * *In addition, RUS considers
a system to be feasible only if the
system, in addition to being feasible in
all other respects, is year 2000
compliant or if the borrower provides
RUS with a certification, satisfactory to
RUS, that the system will be year 2000
compliant at a reasonable time before
December 31, 1999. Year 2000
compliant means that product
performance and function are not
affected by dates before, during, and
after the year 2000.

* * * * *

PART 1753—TELECOMMUNICATIONS
SYSTEM CONSTRUCTION POLICIES
AND PROCEDURES

1. The authority citation for part 1753
continues to read as follows:
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Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2.In §1753.6, a new sentence is
added at the end of paragraph (c) to read
as follows:

§1753.6 Standards, specifications, and
general requirements.
* * * * *

(c) * * * The materials and
equipment must be year 2000
compliant, as defined in 7 CFR
1735.22(e).

* * * * *
Dated: August 12, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-22931 Filed 8-26-98; 8:45 am]
BILLING CODE 3410-15-P

FEDERAL ELECTION COMMISSION
11 CFR Parts 9003 and 9033
[Notice 1998-13]

Electronic Filing of Reports by Publicly
Financed Presidential Primary and
General Election Candidates

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Commission is issuing
regulations concerning the electronic
filing of reports by publicly financed
Presidential primary and general
election candidates. The rules specify
that if Presidential candidates and their
authorized committees have
computerized their campaign finance
records, they must agree to participate
in the Commission’s recently
established electronic filing program as
a condition of voluntarily accepting
federal funding. These regulations
implement the provisions of the
Presidential Election Campaign Fund
Act (“‘Fund Act”) and the Presidential
Primary Matching Payment Account Act
(““Matching Payment Act”), which
establish eligibility requirements for
Presidential candidates seeking public
financing, as well as Public Law 104-79,
which amended the reporting
provisions of the Federal Election
Campaign Act of 1971 (“FECA”).
Further information is provided in the
supplementary information which
follows.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 26
U.S.C. 9009(c) and 9039(c).

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rosemary C. Smith,
Senior Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 694-1650
or toll free (800) 424-9530.
SUPPLEMENTARY INFORMATION: The
Commission is publishing today the
final text of revisions to its regulations
at 11 CFR 9003.1(b)(11) and
9033.1(b)(13), which set forth
conditions that Presidential candidates
agree to abide by in exchange for
receiving public financing for their
campaigns. The amendments indicate
that Presidential candidates and their
authorized committees must agree to file
their campaign finance reports
electronically. On June 17, 1998, the
Commission issued a Notice of
Proposed Rulemaking (NPRM) in which
it sought comments on proposed
revisions to these regulations. 63 F.R.
33012 (June 17, 1998). Written
comments were received from the
Internal Revenue Service and Bob
DeWeese of Seattle, Washington in
response to the NPRM. Other aspects of
the public financing process for
Presidential primary and general
elections will be addressed separately in
a forthcoming Notice of Proposed
Rulemaking.

Since these rules are not major rules
within the meaning of 5 U.S.C. 804(2),
the Fund Act and Matching Payment
Act control the legislative review
process. See 5 U.S.C. 801(a)(4), Small
Business Regulatory Reform
Enforcement Fairness Act, Pub. L. No.
104-121, section 251, 110 Stat. 857, 869
(1996). Section 9009(c) and 9039(c) of
Title 26, United States Code, require
that any rules or regulations prescribed
by the Commission to carry out the
provisions of Title 26 of the United
States Code be transmitted to the
Speaker of the House of Representatives
and the President of the Senate 30
legislative days before they are finally
promulgated. These regulations were
transmitted to Congress on August 21,
1998.

Explanation and Justification

§9003.1 Candidate and committee
agreements; and §9033.1 Candidate
and committee agreements

Recently, the Federal Election
Commission implemented a system
permitting political committees and
other persons to file reports of campaign
finance activity via computer diskettes
and direct transmission of electronic
data. See Explanation and Justification
of 11 CFR 104.18, 61 F.R. 42371 (Aug.
15, 1996). The Commission was
required to make the electronic filing

option available for all “‘report[s],
designation][s], or statement[s] required
by this Act to be filed with the
Commission.” Public Law 104-79, 109
Stat. 791 (1995) (adding 2 U.S.C.
434(a)(11)). The goals of the new system
include the enhancement of on-line
access to reports on file with the
Commission, the reduction of paper
filing and manual processing, and the
promotion of more efficient and more
cost-effective methods of operation for
the filers and for the Commission. While
the Commission encourages all political
committees and other persons to file
their reports electronically, under
Public Law 104-79, participation in the
Commission’s electronic filing program
is voluntary.

With the advent of the first
Presidential election cycle since the
implementation of the new electronic
filing system, the Commission
published a NPRM seeking comments
on modifying its candidate agreement
regulations at 11 CFR 9003.1 and 9033.1
to provide that certain Presidential
committees must agree to file their
campaign finance reports electronically
as a condition of voluntarily accepting
public funding.

Two comments were received in
response to the NPRM. The Internal
Revenue Service stated that it does not
anticipate that the changes to the FEC’s
rules will conflict with the Internal
Revenue Code or any rules or
regulations thereunder. The other
comment strongly urged the
Commission to adopt the proposed
changes to greatly improve the
Commission’s ability to provide timely
and useful disclosure data to the public
and to ensure ongoing campaign
compliance by candidates throughout
the campaign. This commenter pointed
out that when the House of
Representatives debated another portion
of H.R. 2527 (Public Law 104-79),
several members extolled the bill’s
elimination of the three day delay for
paper filings traveling from the Clerk of
the House to the Commission, thereby
demonstrating the importance of
timeliness in the public availability of
campaign finance reports. This
commenter also believed that change in
the Commission’s rules would enhance
the accuracy and usefulness of the
information disclosed, improve the
news media’s ability to file timely
stories on candidates’ finances, and
assist Commission staff in monitoring
compliance with campaign finance laws
during the campaign.

The Commission has decided to
proceed with the changes to the
candidate agreement regulations that
were described in the NPRM.
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Consequently, the final rules which
follow establish electronic filing as an
additional prerequisite for the receipt of
public funding. Please note, however,
this new language only applies to the
authorized committees of Presidential
primary and general election candidates
that decide to rely upon a computer
system to maintain and use their
campaign finance data. Currently,
Presidential candidates whose
committees have computerized their
financial records must agree to produce
magnetic tapes or diskettes of receipts,
disbursements and other data prior to
the beginning of audit fieldwork. 11
CFR 9003.1(b)(4) and 9033.1(b)(5); see
also, 11 CFR 9003.6, 9007.1(b)(1),
9033.12, and 9038.1(b)(1). Thus, the
revised rules, like the current rules, do
not burden campaign committees with
new requirements if they are not
computerized.

Electronic filing of Presidential
committees’ reports is intended to save
a substantial amount of time and
Commission resources that would
otherwise be devoted to inputting these
reports into the FEC’s database.
Although the number of political
committees affected by this amendment
to the regulations is relatively small,
their reports can be voluminous, given
the substantial number of contributions
and expenditures listed in each report.
Thus, these changes to the candidate
agreement rules are expected to speed
the reporting of campaign finance
information and enhance public
disclosure.

Previously, the Commission issued
technical specifications for reports filed
electronically in its Electronic Filing
Specification Requirements (EFSR),
which is available free of charge. The
EFSR contains technical specifications,
including file requirements, for reports
filed by Presidential campaign
committees. However, the electronic
filing software available from the FEC at
no charge will not generate the forms
used by Presidential committees. On
request, the Commission’s Data System
Development Division will work with
committees to assist them in generating
the proper output. Any additional costs
entailed may be treated and paid for like
any other compliance cost pursuant to
11 CFR 9003.3(a)(2)(i)(B) and (F) or
9035.1(c)(1) if incurred after January 1,
1999. The NPRM noted that there are a
number of differences between the
specifications contained in the EFSR
and those found in the Computerized
Magnetic Media Requirements (CMMR)
used by publicly financed committees to
submit financial data for the

Commission’s audit and to submit
digital images of contributions for
matching funds. These differences are
necessitated, in part, by the different
purposes for which each of these
databases are used. Neither of the
comments received suggested ways in
which these two standards could be
better synchronized.

The revisions to the candidate
agreement regulations do not require
electronic filing for statements of
candidacy or statements of organization.
While Presidential candidates and their
authorized committees may file these
statements electronically, if they wish,
these forms have not been included in
the free software available from the FEC.
Also please note that the candidate
agreements, themselves, should not be
submitted in electronic form under the
changes to 11 CFR 9003.1 and 9033.1
which follow.

Congress intended the new system of
electronic filing to be voluntary. 141
Cong. Rec. H 12140-41 (daily ed. Nov.
13, 1995) (statements of Reps. Thomas,
Hoyer, Fazio and Livingston). The
Commission believes that a candidate’s
agreement to file campaign finance
reports electronically in exchange for
public funding is a voluntary decision
materially indistinguishable from the
candidate’s voluntary decision to abide
by the spending limits in exchange for
federal funds. For this reason, it appears
that the rules set forth below are within
the scope of the Commission’s authority
under the Fund Act, the Matching
Payment Act, the FECA, and Public Law
104-79.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not have
a significant economic impact on a
substantial number of small entities.
The basis for this certification is that
very few small entities will be affected
by these rules, and the cost is not
expected to be significant. Further, any
small entities affected have voluntarily
chosen to receive public funding and to
comply with the requirements of the
Presidential Election Campaign Fund
Act or the Presidential Primary
Matching Payment Account Act.

List of Subjects in 11 CFR Parts 9003
and 9033

Campaign funds, Elections, Political
candidates.

For the reasons set out in the
preamble, Subchapters E and F of
Chapter | of Title 11 of the Code of

Federal Regulations is amended as
follows:

PART 9003—ELIGIBILITY FOR
PAYMENTS

1. The authority citation for 11 CFR
Part 9003 continues to read as follows:

Authority: 26 U.S.C. 9003 and 9009(b).

2.1n §9003.1, the introductory text of
paragraph (b) is republished, and new
paragraph (b)(11) is added to read as
follows:

§9003.1 Candidate and committee
agreements.
* * * * *

(b) Conditions. The candidates shall:

* * * * *

(11) Agree that they and their
authorized committee(s) shall file all
reports with the Commission in an
electronic format that meets the
requirements of 11 CFR 104.18 if the
candidate or the candidate’s authorized
committee(s) maintain or use
computerized information containing
any of the information described in 11
CFR 104.3.

PART 9033—ELIGIBILITY FOR
PAYMENTS

3. The authority citation for Part 9033
continues to read as follows:

Authority: 26 U.S.C. 9003(e), 9033 and
9039(b).

4. In §9033.1, the introductory text of
paragraph (b) is republished, and new
paragraph (b)(13) is added to read as
follows:

§9033.1 Candidate and committee
agreements.
* * * * *

(b) Conditions. The candidate shall
agree that:
* * * * *

(13) The candidate and the
candidate’s authorized committee(s)
will file all reports with the Commission
in an electronic format that meets the
requirements of 11 CFR 104.18 if the
candidate or the candidate’s authorized
committee(s) maintain or use
computerized information containing
any of the information described in 11
CFR 104.3.

Dated: August 21, 1998.
Joan D. Aikens,
Chairman, Federal Election Commission.
[FR Doc. 98-22967 Filed 8—-26-98; 8:45 am]
BILLING CODE 6715-01-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-51-AD; Amendment 39—
10722; AD 98-18-06]

RIN 2120-AA64
Airworthiness Directives; Schempp-
Hirth K.G. Model Cirrus Sailplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Schempp-Hirth K.G.
(Schemmp-Hirth) Model Cirrus
sailplanes. This AD requires modifying
or replacing the connecting rod between
the airbrake bellcranks, and replacing
the existing 6 millimeter (mm) bolt with
an 8 mm bolt. This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
The actions specified by this AD are
intended to prevent the threaded bolt
that is welded to the connecting rod
between the airbrake bellcranks from
breaking, which could result in loss of
airbrake control with a possible
reduction/loss of sailplane control.
DATES: Effective October 12, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 12,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
Schempp-Hirth Flugzeugbau GmbH,
Kreben Strasse 25, D-73230 Kircheim
unter Teck, Germany. This information
may also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-51-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would

apply to certain Schempp-Hirth K.G.
(Schemmp-Hirth) Model Cirrus
sailplanes was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on June 18, 1998
(63 FR 33292). The NPRM proposed to
require modifying or replacing the
connecting rod between the airbrake
bellcranks, and replacing the existing 6

millimeter (mm) bolt with an 8 mm bolt.

Accomplishment of the proposed action
as specified in the NPRM would be in
accordance with Schempp-Hirth
Technical Note No. 265-8, dated
February 11, 1985.

The NPRM was the result of
mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for Germany.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Compliance Time of This AD

Although the unsafe condition
identified in this AD occurs during
flight and is a direct result of sailplane
operation, the FAA has no way of
determining how long the 6 mm bolt
may go without breaking. For example,
the condition could exist on a sailplane
with 200 hours time-in-service (TIS),
but could be developing and not
actually exist on another sailplane until
300 hours TIS. For this reason, the FAA
has determined that a compliance based
on calendar time should be utilized in
this AD in order to assure that the
unsafe condition is addressed on all
sailplanes in a reasonable time period.

Cost Impact

The FAA estimates that 21 sailplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
12 workhours per sailplane to
accomplish this action, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $60
per sailplane. Based on these figures,
the total cost impact of this AD on U.S.

operators is estimated to be $16,380, or
$780 per sailplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-18-06 Schempp-Hirth K.G.: Amendment
39-10722; Docket No. 98—CE-51-AD.

Applicability: Model Cirrus sailplanes,
serial numbers 1 through 50, certificated in
any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
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requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Within the next 4 calendar
months after the effective date of this AD,
unless already accomplished.

To prevent the threaded bolt that is welded
to the connecting rod between the airbrake
bellcranks from breaking, which could result
in loss of airbrake control with a possible
reduction/loss of sailplane control,
accomplish the following:

(a) Modify or replace the connecting rod
between the airbrake bellcranks, and replace
the existing 6 millimeter (mm) bolt with an
8 mm bolt. Accomplish these actions in
accordance with Schempp-Hirth Technical
Note No. 265-8, dated February 11, 1985.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to Schempp-Hirth Technical Note No.
265-8, dated February 11, 1985, should be
directed to Schempp-Hirth Flugzeugbau
GmbH, Kreben Strasse 25, D-73230 Kircheim
unter Teck, Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(e) The modification and replacements
required by this AD shall be done in
accordance with Schempp-Hirth Technical
Note No. 265-8, dated February 11, 1985.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Schempp-Hirth Flugzeugbau GmbH,
Kreben Strasse 25, D-73230 Kircheim unter
Teck, Germany. Copies may be inspected at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri, or at the Office
of the Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in German AD 85-56, dated March 4, 1985.

(f) This amendment becomes effective on
October 12, 1998.

Issued in Kansas City, Missouri, on August
18, 1998.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-22825 Filed 8—26-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-120-AD; Amendment
39-10724; AD 98-18-08]

RIN 2120-AA64
Airworthiness Directives; Bombardier
Inc. Model Otter DHC-3 Airplanes

AGENCY: Federal Aviation
Administration, DOT

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Bombardier Inc.
(formerly deHavilland Inc) Model DHC—
3 (Otter) airplanes that have been
modified in accordance with A.M.
Luton Supplemental Type Certificate
(STC) No. SA3777NM. This AD requires
modifying the airplane’s electrical
system. The actions specified by this AD
are intended to prevent electrical system
failure caused by inadequate electrical
system design, which could result in the
loss of the engine instruments or a
possible electrical fire in the airplane’s
cockpit.

DATES: Effective October 10, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 10,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
A.M. Luton, 3025 Eldridge Avenue,
Bellingham, Washington 98225;
telephone: (360) 671-7817, facsimile:
(360) 671-7820. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE—
120-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Mr. Mike Pasion, Aerospace Engineer,
Seattle Aircraft Certification Office,
FAA, 1601 Lind Avenue, SW, Renton,
Washington 98055—-4056; telephone:
(425) 227-2594; facsimile: (425) 227—
1181.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Bombardier Inc. Model
DHC-3 (Otter) airplanes was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on April
13, 1998 (63 FR 17970). The airplanes
affected have electrical system
modifications in accordance with A.M.
Luton STC No. SA3777NM. The NPRM
proposed to require replacing the
voltage regulator and voltage-ammeter
gauge, and modifying the auxiliary bus
systems. These modifications would
bring the airplane’s electrical system
into compliance with the current
regulations.

Accomplishment of the proposed
action as specified in the NPRM would
be in accordance with A.M. Luton
Electrical Systems Schematic Drawing
20075, Rev. G and E, Sheets 1, 2, and
3, dated May 15, 1998, which is
referenced in A.M. Luton Service
Information Letter SA-SIL-98-11-03,
“Electrical Systems”, Revision A, dated
May 15, 1998.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Comment No. 1: Change in Compliance
Time

Three commenters state that the
proposed compliance of 100 hours time-
in-service (T1S) would be an economic
hardship because of the way they
operate the affected airplanes. Some
operators utilize their airplanes more
than 100 hours in a month’s time, with
many in revenue operations, i.e., air
taxi, etc. One operator estimates losing
as much as $50,000 if the airplanes had
to be out of service for approximately
three days to accomplish the proposed
modification. All of the commenters
state that their fleets have not had any
service history problems related to
electrical fires and proposed that the
compliance time be lengthened to
coincide with the next annual
inspection.

The FAA concurs. In reviewing the
service history of the U.S. registered
fleet and the operational levels of the
affected airplanes, the FAA has
determined that the compliance time
should coincide with the airplanes’
annual maintenance programs. For this
reason, the compliance time of the
proposed AD is changed from 100 hours
TIS after the effective date of the AD to



Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45683

14 calendar months after the effective
date the AD. This will give all owners/
operators of the affected airplanes the
opportunity to schedule the actions
specified in this AD to coincide with
regularly scheduled maintenance. The
final rule will be changed accordingly.

Comment No. 2: Circuit Breaker
Requirement

One commenter states that there isn’t
a need for the installation of a circuit
breaker on the wire to the auxiliary bus.
The commenter expresses that the
components drawing from the auxiliary
bus utilize individual circuit breakers,
and there are other distribution wires in
the original electrical system that are
not protected by a circuit breaker that
have not had any adverse effects.

The FAA does not concur. The subject
of this Ad addresses the electrical
system changes affected by STC
SA3777NM. As installed, the electrical
system is not in compliance with part
23 of the Federal Aviation Regulations
(14 CFR part 23). The electrical
distribution bus was added as part of
STC SA3777NM to provide electrical
power to the additional engine-related
loads. This distribution bus is
connected to the battery through the
master solenoid with a 10-gauge wire. If
a fault in this wire should occur, a
hazard in the form of smoke or fire in
the cockpit could result. If a
determination is made that the original
electrical system is similarly protected
and poses a safety hazard, then another
NPRM may be issued to address that
condition. The final rule will not change
as a result of this comment.

Comment No. 3: Loadmeter vs.
Ammeter

A commenter states that installing a
loadmeter should not be mandatory.
The commenter states that the ammeter
is more useful to pilots and mechanics
in performing their duties.

The FAA does not concur. In the
original, unmodified electrical system,
the ammeter shunt is placed between
the battery and the electrical
distribution busses, so it properly
indicates that the current load. With the
incorporation of STC SA3777NM, the
additional engine-related electrical
loads were added to the battery side of
the shunt. As a result, the ammeter does
not indicate the total and actual
electrical load from (and to) the battery.
The ammeter is providing misleading
information. The loadmeter was
proposed by the STC holder as a
solution and as a means to keep the
disturbance to existing wiring to a
minimum. If the commenter wants to
use an ammeter in lieu of a loadmeter,

he/she may submit the appropriate
information and apply for an alternative
method of compliance (AMOC), as
specified in paragraph (c) of the AD.
The final rule will not change as a result
of this comment.

Comment No. 4: Over-Voltage
Protection

Two commenters agree with the
proposal and state that addressing over-
voltage protection is a necessity for the
voltage regulator.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
change in compliance time and minor
editorial corrections. The FAA has
determined that the compliance time
change and the minor corrections will
not change the meaning of the AD and
will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 17 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
20 workhours per airplane to
accomplish this action, and that the
average labor rate is approximately $60
an hour. Parts cost approximately
$2,000 per airplane. Based on these
figures, the total cost impact of this AD
on U.S. operators is estimated to be
$54,400, or $3,200 per airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is

contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-18-08 Bombardier Inc. (formerly
deHavilland, Inc.): Amendment 39—
10724; Docket No. 97-CE-120-AD

Applicability: Model (Otter) DHC-3
airplanes, all serial numbers, certificated in
any category, that have been modified by
A.M. Luton Supplemental Type Certificate
(STC) No. SA3777NM.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision that has the applicable STC
incorporated, regardless of whether it has
been modified, altered, or repaired in the
area subject to the requirements of this AD.
For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 14
calendar months after the effective date of
this AD, unless already accomplished.

To prevent electrical system failure caused
by inadequate electrical system requirements,
which could result in the loss of the engine
instruments or a possible electrical fire in the
airplane’s cockpit, accomplished the
following:

(a) Replace the voltage regulator and the
voltage-ammeter gauge, and modify the
auxiliary bus systems in accordance with
A.M. Luton Electrical System Schematic,
Drawing 20075, Rev. G and E, Sheets 1, 2,
and 3, dated May 15, 1998, which is
referenced in A.M. Luton Service Information
Letter No. SA-SIL-98-11-03, “Electrical
Systems”, Revision A, dated May 15, 1998.
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(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, 1601 Lind
Avenue, SW, Renton, Washington 98055—
4056. The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from Seattle ACO.

(d) Questions or technical information
related to A.M. Luton Electrical Systems
Schematic, Drawing 20075, Rev. G and E,
Sheets 1, 2, and 3, dated May 15, 1998, and
A.M. Luton Service Information Letter No.
SA-SIL-98-11-03, “Electrical Systems”,
Revision A, dated May 15, 1998, should be
directed to A.M. Luton, 3025 Eldridge Ave.,
Bellingham, WA 98226; telephone: (360)
671-7817, facsimile: (360) 671-7820. This
service information may be examined at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(e) The replacements and modifications
required by this AD shall be done in
accordance with A.M. Luton Electrical
System Schematic, Drawing 20075, Rev. G.
and E, Sheets 1, 2, and 3, dated May 15,
1998, which is referenced in A.M. Luton
Service Information Letter No. SA-SIL-98—
11-03, “Electrical Systems”, Revision A,
dated May 15, 1998. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from A.M. Luton, 3025 Eldridge
Ave., Bellingham, WA 98226. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(f) This amendment becomes effective on
October 10, 1998.

Issued in Kansas City, Missouri, on August
18, 1998.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-22824 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-02—-AD; Amendment 39—
10721; AD 98-18-05]

RIN 2120-AA64

Airworthiness Directives; Alexander
Schleicher Segelflugzeugbau Models K
8 and K 8 B Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all Alexander Schleicher
Segelflugzeugbau (Alexander
Schleicher) Models K 8 and K 8 B
sailplanes. This AD requires inspecting
the canopy hood lock assembly to
assure that the height of the cam is at
least 2 millimeters (mm), and modifying
or replacing any canopy hood lock
assembly where the cam is less than 2
mm in height. This AD is the result of
mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for Germany.
The actions specified by this AD are
intended to prevent the canopy from
coming open in flight because the height
of the locking cam is less than 2 mm,
which could result in loss of the canopy
with consequent pilot injury.

DATES: Effective October 12, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 12,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,
Federal Republic of Germany;
telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or
49.6658.8940. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—-CE-02—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Project Officer, Sailplanes/
Gliders, FAA, Small Airplane
Directorate, Aircraft Certification
Service, 1201 Walnut, suite 900, Kansas
City, Missouri 64106; telephone: (816)
426-6934; facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to all Alexander Schleicher
Models K 8 and K 8 B sailplanes was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
onJune 9, 1998 (63 FR 31368). The
NPRM proposed to require inspecting
the canopy hood lock assembly to
assure that the height of the cam is at
least 2 mm, and modifying or replacing
any canopy hood lock assembly where
the cam is less than 2 mm in height.
Accomplishment of the proposed action
as specified in the NPRM would be in
accordance with Alexander Schleicher
Technical Note No. 21, dated May 12,
1980.

The NPRM was the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Compliance Time of This AD

Although the canopy opening will
only be unsafe during flight, the
condition specified in this AD is not a
result of the number of times the
sailplane is operated. The chance of this
situation occurring is the same for a
sailplane with 10 hours time-in-service
(TIS) as it will be for a sailplane with
500 hours TIS. For this reason, the FAA
has determined that a compliance based
on calendar time should be utilized in
this AD in order to assure that the
unsafe condition is addressed on all
sailplanes in a reasonable time period.

Cost Impact

The FAA estimates that 100 sailplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
1 workhour per sailplane to accomplish
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the inspection, and that the average
labor rate is $60 per work hour. No parts
will be required to accomplish the
modification. Parts will cost $50 per
sailplane if the replacement option is
chosen over the modification. Based on
these figures, the total cost impact of
this AD on U.S. operators is estimated
to be $11,000, or $110 per sailplane if
the replacement option is chosen; or
$6,000, or $60 per sailplane if the
modification option is chosen.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-18-05 Alexander Schleicher
Segelflugzeugbau: Amendment 39—
10721; Docket No. 98—-CE—02-AD.

Applicability: Models K 8 and K 8 B
sailplanes, all serial numbers, certificated in
any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent the canopy from coming open
in flight because the height of the locking
cam is less than 2 millimeters (mm), which
could result in loss of the canopy with
consequent pilot injury, accomplish the
following:

(a) Within the next 3 calendar months after
the effective date of this AD, inspect the
canopy hood lock assembly to assure that the
height of the cam is at least 2 mm, in
accordance with Alexander Schleicher
Technical Note No. 21, dated May 12, 1980.

(b) Prior to further flight after the
inspection required by paragraph (a) of this
AD, accomplish one of the following, if
applicable:

(1) Modify (file) any canopy hood lock
assembly where the cam is less than 2 mm
in height, in accordance with Alexander
Schleicher Technical Note No. 21, dated May
12, 1980; and apply a corrosion preventative
(alodine or equivalent substitute); or

(2) Replace any canopy hood lock assembly
where the cam is less than 2 mm in height,
in accordance with the applicable
maintenance manual.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Manager, Small
Airplane Directorate, Aircraft Certification
Service, 1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to Alexander Schleicher Technical
Note No. 21, dated May 12, 1980, should be
directed to Alexander Schleicher
Segelflugzeugbau, 6416 Poppenhausen,
Federal Republic of Germany; telephone:
49.6658.890 or 49.6658.8920; facsimile:
49.6658.8923 or 49.6658.8940. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(f) The inspection and modification
required by this AD shall be done in
accordance with Alexander Schleicher
Technical Note No. 21, dated May 12, 1980.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Federal Republic of
Germany. Copies may be inspected at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW, suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in German AD No. 80-158, dated June 16,
1980.

(9) This amendment becomes effective on
October 12, 1998.

Issued in Kansas City, Missouri, on August
18, 1998.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98—-22823 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-111-AD; Amendment
39-10723; AD 98-18-07]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. BN—-2, BN—-2A, BN—-
2B, and BN-2A MK. 111 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Pilatus Britten-
Norman Ltd. (PBN) BN-2, BN-2A, BN—
2B, and BN-2A MK. 111 series airplanes
that are equipped with a PBN
Modification NB/M/256, 50A generator
system. This AD requires inspecting the
airplanes that are equipped with a 50A
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generator system for a 70A generator. If
a 70A generator is installed, this AD
requires replacing the 70A generator
with a 50A generator, or (for the BN-2,
BN-2A, and BN-2B series only)
upgrading the airplane generator system
to a 70A system to match the 70A
generator. This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for the United
Kingdom. The actions specified by this
AD are intended to detect and correct
damage to the components of the
electrical system, which could result in
electrical system failure during critical
phases of flight.

DATES: Effective October 12, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 12,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
Pilatus Britten-Norman, Ltd.,
Bembridge, Isle of Wight, United
Kingdom, PO35 5PR. This information
may also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97—CE—
111-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger Chudy, Project Officer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City,
Missouri, 64106; telephone (816) 426—
6932, facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain PBN BN-2, BN-2A,
BN-2B, and BN-2A MK. 111 series
airplanes that are equipped with a PBN
Modification NB/M/256, 50A generator
system, was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on June 9, 1998 (63
FR 31370). The NPRM proposed to
require:

« inspecting the airplane for a 70A
generator installed on a 50A generator
system;

o for PBN BN-2A MK. 111 series
airplanes, if a 70A generator is installed
on a 50A generator system, the NPRM
proposed to require replacing the 70A
generator with a 50A generator;

« for the BN-2, BN-2A, and BN-2B
series airplanes, the NPRM proposed to
require either replacing the 70A
generator with a 50A generator; or
upgrading the 50A generator system to
a 70A generator system by incorporating
PBN Modification NB/M/1148; and,

« if PBN Modification NB/M/1148 is
incorporated, the NPRM proposed to
require the incorporation of PBN
Modification NB/M/1571 (which
improves the diodes on the 70A
generator system).

Accomplishment of the proposed
actions as specified in the NPRM would
be in accordance with PBN Service
Bulletin No. BN-2/SB.229, dated
October 17, 1996, and PBN Service
Bulletin No. BN-2/SB.228, Issue 2,
dated January 17, 1996.

The NPRM was the result of
mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for the United
Kingdom.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

This Action as it Relates to Current
AD’s

The FAA recently issued AD 98-04—
17, Amendment 39-10329 (63 FR 7696,
February 17, 1998), which requires that
any PBN BN-2, BN-2A, and BN-2B
series airplanes that are not equipped
with Modification NB/M/1571, but are
equipped with PBN Modification NB/
M/1148 (which incorporates the 70A
generator system) should also be
equipped with PBN Modification NB/
M/1571. AD 98-04-17 does not affect
any airplane that is equipped with a
50A generator system.

Since this AD provides an option that
requires accomplishment of AD 98-04—
17, the FAA is including reference of
other similar AD requirements.
Operators of BN-2, BN-2A, and BN-2B
series airplanes that have 70A
generators installed on 50A generator
systems, and choose the option of

upgrading their 50A generator system to
a 70A generator system, will be subject
to the requirements in AD 98-04-17.
This AD concurrently requires installing
higher amperage diodes in the 70A
generator.

Pilatus Britten-Norman informed the
FAA that Modification NB/M/1148 or
Modification NB/M/1571 is not
approved for incorporation on the BN—
2A MK. 111 series airplanes.

Cost Impact

The FAA estimates that 80 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
7 workhours per airplane to accomplish
this action, and that the average labor
rate is approximately $60 an hour. Parts
cost approximately $500 per airplane.
Based on these figures, the total cost
impact of this AD on U.S. operators is
estimated to be $73,600, or $920 per
airplane.

Compliance Time of This AD

The condition addressed by this AD is
not caused by operation of the aircraft
where the affected generators are
installed. The need for the generator
system modification or replacement has
no correlation to the number of times
the equipment is utilized or the age of
the equipment. For this reason, the
compliance time of this AD is presented
in calendar time instead of hours time-
in-service (TIS).

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.



Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45687

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-18-07 Pilatus Britten-Norman Ltd.:
Amendment 39-10723; Docket No. 97-CE—
111-AD.

Applicability: Models BN-2, BN-2A, BN—-
2A-2, BN-2A-3, BN-2A-6, BN-2A—-8, BN—
2A-9, BN-2A-20, BN-2A-21, BN-2A-26,
BN-2A-27, BN-2B-20, BN-2B-21, BN-2B-
26, BN—-2B-27, BN-2A MK. 111, BN-2A MK.
111-2, and BN-2A MK. 111-3 airplanes, all
serial numbers, certificated in any category,
that are equipped with PBN Modification
NB/M/256, a 50A Generator System.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.

The request should include an assessment
of the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 3
calendar months after the effective date of
this AD, unless already accomplished.

To detect and correct damage to the
components of the generator system, which
could result in generator system failure
during critical phases of flight, accomplish
the following:

(a) Inspect the generator system for the
installation of a 70A generator in accordance
with the Inspection section of Pilatus Britten-
Norman (PBN) Service Bulletin (SB) No. BN—
2/SB.229, dated October 17, 1996.

(b) If a 70A generator is installed,
accomplish the following, as applicable:

(1) For Models BN-2, BN-2A, BN-2A-2,
BN-2A-3, BN-2A-6, BN-2A-8, BN-2A-9,
BN-2A-20, BN-2A-21, BN-2A-26, BN-2A—
27, BN—2B-20, BN-2B-21, BN-2B-26, and

BN-2B-27 airplanes, prior to further flight,
either:

(i) Replace the 70A generator with a 50A
generator in accordance with the
Replacement section of PBN SB No. BN-2/
SB.229, dated October 17, 1996; or

(ii) Incorporate PBN Modification NB/M/
1148 (a 70A generator system) in accordance
with the appropriate Pilatus Britten-Norman
maintenance manual; and, incorporate PBN
Modification NB/M/1571 (installation of
improved generator diodes) in accordance
with PBN SB No. BN-2/228, Issue 2, dated
January 17, 1996.

Note 2: Incorporating PBN Modification
NB/M/1571 is the same action required by
AD 98-04-17, Amendment 39-10329.

(2) For Models BN-2A MK. 111, BN-2A
MK. 111-2, and BN-2A MK. 111-3 airplanes,
prior to further flight, replace the 70A
generator with a 50A generator in accordance
with the Replacement section of PBN SB No.
BN—2/SB.229, dated October 17, 1996.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri, 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to PBN Service Bulletin No. BN-2/
SB.229, dated October 17, 1996, or PBM
Service Bulletin No. BN-2/SB.228, Issue 2,
dated January 17, 1996, should be directed to
Pilatus Britten-Norman, Ltd., Bembridge, Isle
of Wight, United Kingdom, PO35 5PR. This
service information may be examined at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(f) The inspection, replacement, and
modifications required by this AD shall be
done in accordance with Pilatus Britten-
Norman Service Bulletin No. BN-2/SB.229,
dated October 17, 1996, or Pilatus Britten-
Norman Service Bulletin No. BN-2/SB.228,
Issue 2, dated January 17, 1996.

(1) The incorporation by reference of
Pilatus Britten-Norman Service Bulletin No.
BN-2/SB.228, Issue 2, dated January 17,
1996, was approved previously by the
Director of the Federal Register as of March
23, 1997 (62 FR 4909, February 3, 1997).

(2) The incorporation by reference of
Pilatus Britten-Norman Service Bulletin No.
BN-2/SB.229, dated October 17, 1996, was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
Pilatus Britten-Norman. Copies may be

inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in British AD 007-10-96, not dated.

(9) This amendment becomes effective on
October 12, 1998.

Issued in Kansas City, Missouri, on August
18, 1998.
James E. Jackson,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-22822 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-136—AD; Amendment
39-10719; AD 98-18-03]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD—90-30 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model MD—90-30 series
airplanes, that requires modification of
the wiring of the strake ice protection
system (SIPS). This amendment is
prompted by a report of a fire in the
electrical and electronic compartment of
a Model MD-90-30 series airplane. The
actions specified by this AD are
intended to prevent an electrical short
circuit of the wiring of the SIPS, which
could result in a fire in the electrical
and electronic compartment of the
airplane.

DATES: Effective October 1, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from The Boeing Company, Douglas
Products Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Technical
Publications Business Administration,
Dept. C1-L51 (2-60). This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
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Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
George Y. Mabuni, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5341;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model MD-90-30 series
airplanes was published in the Federal
Register on May 28, 1998 (63 FR 29155).
That action proposed to require
modification of the wiring of the strake
ice protection system (SIPS).

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 66 Model
MD-90-30 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 23 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 15 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. The cost
of required parts will be minimal. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$20,700, or $900 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-03 McDonnell Douglas: Amendment
39-10719. Docket 98—-NM-136-AD.

Applicability: Model MD—90-30 series
airplanes, as listed in McDonnell Douglas
Alert Service Bulletin MD90-30A021, dated
March 31, 1998; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the

requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an electrical short circuit of the
wiring of the strake ice protection system
(SIPS), which could result in a fire in the
electrical and electronic compartment of the
airplane, accomplish the following:

(a) Within 180 days after the effective date
of this AD, modify the wiring of the SIPS and
perform a resistance test of the electrical
insulation in accordance with McDonnell
Douglas Alert Service Bulletin MD90—
30A021, dated March 31, 1998. If any strake
heating wiring fails the resistance test, prior
to further flight, replace the discrepant
wiring with new wiring, and repeat the
resistance test, in accordance with the alert
service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with McDonnell Douglas Alert Service
Bulletin MD90-30A021, dated March 31,
1998. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from The Boeing Company, Douglas Products
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Technical
Publications Business Administration, Dept.
C1-L51 (2-60). Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
October 1, 1998.
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Issued in Renton, Washington, on August
19, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-22820 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-200-AD; Amendment
39-10718; AD 98-18-02]

RIN 2120-AA64
Airworthiness Directives; Airbus

Industrie Model A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Airbus Industrie Model
A300-600 series airplanes, that
currently requires inspections to detect
cracks in the center spar sealing angles
adjacent to the pylon rear attachment
and in the adjacent butt strap and skin
panel, and correction of discrepancies.
This amendment requires that the initial
inspections be accomplished at reduced
thresholds. This action also limits the
applicability of the existing AD. This
amendment is prompted by reports of
cracking in the vertical web of the
center spar sealing angles of the wing.
The actions specified by this AD are
intended to prevent crack formation in
the sealing angles; such cracks could
rupture and lead to subsequent crack
formation in the bottom skin of the
wing, and resultant reduced structural
integrity of the center spar section of the
wing.

DATES: Effective October 1, 1998.

The incorporation by reference of
Airbus Industrie Service Bulletin A300—
57-6027, Revision 2, dated September
13, 1994, as listed in the regulations, is
approved by the Director of the Federal
Register as of October 1, 1998.

The incorporation by reference of
Airbus Industrie Service Bulletin No.
A300-57-6027, including Appendix 1,
dated October 8, 1991, as listed in the
regulations, was previously approved by
the Director of the Federal Register as of
January 5, 1994 (58 FR 64112, December
6, 1993).

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point

Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 93-23-07,
amendment 39-8741 (58 FR 64112,
December 6, 1993), which is applicable
to all Airbus Industrie Model A300-600
series airplanes, was published in the
Federal Register on June 18, 1997 (62
FR 33040). The action proposed to
supersede AD 93-23-07 to continue to
require inspections to detect cracks in
the center spar sealing angles adjacent
to the pylon rear attachment and in the
adjacent butt strap and skin panel, and
correction of any discrepancies. The
action proposed to require that the
initial inspections be accomplished at
reduced thresholds, and proposed to
limit the applicability of the existing
AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request to Adopt ““Adjustment for
Range” Compliance Times

One commenter, the manufacturer,
requests that the proposed AD be
revised to utilize the “‘adjustment for
range” concept for required compliance
thresholds as recommended by Airbus
Industrie. The commenter states that, in
comparison to the compliance times
specified in the related French
airworthiness directive, the compliance
thresholds specified for paragraphs (c)
and (d) of the proposed AD would
significantly reduce compliance time for
U.S. operators. The commenter
considers this difference in the planned
compliance intervals to be a change in
the FAA'’s policy regarding inspections,
which is not linked to the need to
address the unsafe condition, since no
technical reason is provided for the
difference. Such a deviation is a
departure from previously stated FAA

policy, which mentions a preference for
identical compliance times between the
FAA and other airworthiness authorities
such as the Direction Générale de
I’Aviation Civile (DGAC), which is the
airworthiness authority for France. The
commenter further states that the
proposed AD, if adopted, would unduly
penalize U.S. operators of affected
Airbus Industrie Model A300-600 series
airplanes.

The FAA does not concur. As stated
in the preamble of the proposed AD,
utilization of ““‘adjustment for range”
calculations may present difficulties in
determining if the applicable actions
have been accomplished within the
appropriate compliance time. While
such adjustable compliance times are
utilized as part of the Maintenance
Review Board program, they do not fit
practically into the AD tracking process
for operators or for Principal
Maintenance Inspectors attempting to
ascertain compliance with AD’s. Based
on reviews of the “adjustment for
range” calculations with the FAA
Aircraft Evaluation Group, and in
further consultation with the
manufacturer, the FAA has determined
that fixed compliance times should
continue to be specified for
accomplishment of the actions required
by this AD. However, operators may
request an extension of the compliance
times of this AD in accordance with the
“adjustment for range’ formula, under
the provisions of paragraph (g)(2) of the
final rule.

Additionally, the FAA acknowledges
that a conservative estimate of the
average flight time per flight cycle
(landing) was used in development of
the compliance times for the actions
required by paragraphs (c) and (d) of the
AD. Therefore, after additional review of
the average flight utilization of the U.S.
fleet, the FAA has determined that the
fixed compliance thresholds may be
extended somewhat, and that these
compliance thresholds also should be
specified in flight hours, as well as
flight cycles. Accordingly, paragraphs
(c) and (d) of the final rule have been
revised to increase the compliance
threshold specified in flight cycles, and
to add a compliance threshold specified
in flight hours. The extension of the
flight cycle threshold is expected to
provide additional flexibility for
operators in planning for
accomplishment of the required actions
of this AD, and the addition of flight
hours will not be restrictive to any U.S.
operator. The cost impact information
and Note 2 of the AD also have been
revised to reflect these changes to the
compliance thresholds and intervals of
the final rule.
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Request To Increase Grace Period

One commenter requests that the
grace period for accomplishment of the
actions required by paragraph (c) of the
proposed AD be increased from 500 to
1,000 flight cycles. This commenter
states that the rule, as proposed, lowers
the inspection threshold to 4,638 total
flight cycles. Because its fleet of affected
airplanes has already passed this
threshold, the required actions would
need to be accomplished within 500
flight cycles after the effective date of
the AD, and those actions cannot be
accomplished in this timeframe at a line
station. However, an increase in the
grace period to 1,000 flight cycles would
allow this operator to accomplish the
required actions at a main maintenance
base.

The FAA does not concur with the
request to extend the grace period. As
discussed previously, the FAA has
determined that the compliance
threshold and intervals may be
extended for accomplishment of the
actions required by paragraphs (c) and
(d) of this AD. The initial compliance
threshold required by paragraph (c) has
been revised from 4,638 total flight
cycles to require accomplishment of the
required actions “‘Prior to accumulation
of 10,600 total flight cycles or 22,600
total flight hours, whichever occurs
first.” With this extension of the
compliance threshold, the FAA
considers that operators will have
adequate time to accomplish the
required actions, and has determined
that no further changes to the
compliance times of the AD are
necessary.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 34 Model
A300-600 series airplanes of U.S.
registry that will be affected by this AD.

The requirements of this AD will not
add any new additional economic
burden on affected operators, other than
the costs that are associated with the
initial inspection being required earlier
than would have been required by AD
93-23-07 (inspection is now required
within 10,600 total landings or 22,260
total flight hours, rather than 12,000

total landings, for certain airplanes; and
within 13,200 total landings or 27,720
total flight hours, rather than 15,000
total landings, for certain other
airplanes). The current costs associated
with AD 93-23-07 are reiterated in their
entirety (as follows) for the convenience
of affected operators.

The costs associated with the
currently required inspections entail 8
work hours per airplane, per inspection,
at an average labor rate of $60 per work
hour. (This figure does not include the
time necessary for gaining access and
closing up.) Based on these figures, the
cost impact of this AD on U.S. operators
is estimated to be $16,320, or $480 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8741 (58 FR
64112, December 6, 1993), and by
adding a new airworthiness directive
(AD), amendment 39-10718, to read as
follows:

98-18-02 Airbus Industrie: Amendment 39—
10718. Docket 95—-NM—-200-AD.
Supersedes AD 93-23-07, Amendment
39-8741.

Applicability: Model A300-600 series
airplanes, as listed in Airbus Service Bulletin
A300-57-6027, Revision 2, dated September
13, 1994; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

Note 2: Paragraphs (a) and (b) of this AD
restate the requirements for initial and
repetitive inspections contained in
paragraphs (a) and (c) of AD 93-23-07.
Therefore, for operators that have previously
accomplished at least the initial inspection in
accordance with AD 93-23-07, paragraphs
(c) and (d) of this AD require that the next
scheduled inspection be performed within
6,000 landings or 12,600 flight hours,
whichever occurs first, after the last
inspection performed in accordance with
paragraph (a) or (c) of AD 93-23-07, or
within 500 landings after the effective date of
this AD, whichever occurs later.

To prevent crack formation in the sealing
angles, which could rupture and lead to
subsequent crack formation in the bottom
skin of the wing, and resultant reduced
structural integrity of the center spar section
of the wing, accomplish the following:

Restatement of Certain Requirements of AD
93-23-07

(a) For those airplanes on which the
modification described in Airbus Repair
Drawing R571-40588 has not been
accomplished: Perform high frequency eddy
current (HFEC) inspections to detect cracks
in the center spar sealing angles adjacent to
Rib 8, in accordance with Airbus Industrie
Service Bulletin No. A300-57-6027, dated
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October 8, 1991, or Revision 2, dated
September 13, 1994, at the time specified in
paragraph (a)(2), (a)(2), or (a)(3) of this AD,
as applicable. After the effective date of this
AD, only Revision 2 of the service bulletin
shall be used.

(1) For airplanes that have accumulated
less than 12,000 total landings as of January
5, 1994 (the effective date of AD 93-23-07,
amendment 39-8741): Prior to the
accumulation of 12,000 total landings or
within 2,000 landings after January 5, 1994,
whichever occurs later; and thereafter at
intervals not to exceed 6,000 landings until
the inspections required by paragraph (c) of
this AD are accomplished.

(2) For airplanes that have accumulated
12,000 total landings or more, but less than
14,000 total landings as of January 5, 1994:
Prior to the accumulation of 14,000 total
landings or within 2,000 landings after
January 5, 1994, whichever occurs later; and
thereafter at intervals not to exceed 6,000
landings until the inspections required by
paragraph (c) of this AD are accomplished.

(3) For airplanes that have accumulated
14,000 total landings or more as of January
5, 1994: Prior to the accumulation of 500
landings after January 5, 1994; and thereafter
at intervals not to exceed 6,000 landings until
the inspections required by paragraph (c) of
this AD are accomplished.

(b) For those airplanes on which the
modification specified in Airbus Repair
Drawing R571-40588 has been
accomplished: Prior to the accumulation of
15,000 landings after accomplishing the
modification, or within 500 landings after
January 5, 1994, whichever occurs later,
perform a HFEC inspection to detect cracks
in the center spar sealing angles adjacent to
Rib 8, inaccordance with Airbus Industrie
Service Bulletin No. A300-57-6027, dated
October 8, 1991, or Revision 2, dated
September 13, 1994. Thereafter, repeat this
inspection at intervals not to exceed 6,000
landings until the inspection required by
paragraph (d) of this AD is accomplished.

New Requirements of this AD

(c) For those airplanes on which Airbus
Modification 08609H5276 (Airbus Service
Bulletin A300-57-6033), or the modification
specified in Airbus Repair Drawing R571—
40588 or R571-40942, has not been
accomplished: Perform HFEC inspections to
detect cracks in the center spar sealing angles
adjacent to Rib 8, in accordance with Airbus
Industrie Service Bulletin A300-57-6027,
Revision 2, dated September 13, 1994, at the
later of the times specified in paragraph (c)(1)
or (c)(2), as applicable, and paragraph (c)(3)
of this AD. Repeat the inspection thereafter
at intervals not to exceed 6,000 landings or
12,600 flight hours, whichever occurs first.
Accomplishment of these inspections
terminates the requirements of paragraph (a)
of this AD.

(1) For airplanes on which HFEC
inspections have not been accomplished in
accordance with AD 93-23-07: Prior to the
accumulation of 10,600 total landings or
22,260 total flight hours, whichever occurs
first.

(2) For airplanes on which HFEC
inspections have been accomplished in

accordance with AD 93-23-07: Within 6,000
landings or 12,600 flight hours, whichever
occurs first, after accomplishment of the last
inspection performed in accordance with the
requirements of paragraph (a) of this AD.

(3) Within 500 landings after the effective
date of this AD.

(d) For those airplanes on which Airbus
Modification 08609H5276 (Airbus Service
Bulletin A300-57-6033) or the modification
specified in Airbus Repair Drawing R571—
40588 or R571-40942 has been
accomplished: Perform a HFEC inspection to
detect cracks in the center spar sealing angles
adjacent to Rib 8, in accordance with Airbus
Industrie Service Bulletin No. A300-57—
6027, Revision 2, dated September 13, 1994,
at the later of the times specified in
paragraph (d)(1) or (d)(2), as applicable, and
paragraph (d)(3) of this AD. Repeat the
inspection thereafter at intervals not to
exceed 6,000 landings or 12,600 flight hours,
whichever occurs first. Accomplishment of
this inspection terminates the requirements
of paragraph (b) of this AD.

(1) For airplanes on which HFEC
inspections have not been accomplished in
accordance with AD 93-23-07: Prior to the
accumulation of 13,200 landings or 27,720
flight hours, whichever occurs first, after
accomplishing the modification.

(2) For airplanes on which HFEC
inspections have been accomplished in
accordance with AD 93-23-07: Within 6,000
landings or 12,600 flight hours, whichever
occurs first, after accomplishment of the last
inspection performed in accordance with the
requirements of paragraph (b) of this AD.

(3) Within 500 landings after the effective
date of this AD.

(e) If any crack is found in the center spar
sealing angles, including cracking entirely
through the sealing angle, during the
inspections required by paragraph (a), (b), (c),
or (d) of this AD: Prior to further flight,
replace the pair of sealing angles on the
affected wing and cold work the attachment
holes, in accordance with Airbus Repair
Drawing R571-40589 or R571-40942; and
perform the repetitive inspections required
by paragraph (c) or (d) of this AD, as
applicable.

(f) If any sealing angle is found to be
cracked through entirely during the
inspections required by paragraph (a), (b), (c),
or (d) of this AD: Prior to further flight,
perform additional inspections to detect
cracks in the adjacent butt strap and skin
panel, in accordance with paragraph 2.B.(5)
of Airbus Industrie Service Bulletin A300-
57-6027, Revision 2, dated September 13,
1994. If any crack is found in the adjacent
butt strap and skin panel, prior to further
flight, repair in accordance with Airbus
Repair Drawing R571-40611.

(9)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

(2) Operators may request an extension of
the compliance times of this AD in
accordance with the ““adjustment for range”
formula found in paragraph 1(d) of Airbus
Industrie Service Bulletin A300-57-6027,
Revision 2, dated September 13, 1994. The
average flight time per flight cycle in hours
used in this formula should be for an
individual airplane. Average flight time for a
group of airplanes may be used if all
airplanes in the group have flight times
differing by no more than 10 percent. If
compliance times are based on the average
flight time for a group of airplanes, the
individual airplane flight times of the group
must be submitted to the Manager,
International Branch, ANM-116, for review.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The inspections shall be done in
accordance with Airbus Industrie Service
Bulletin No. A300-57-6027, dated October 8,
1991; and Airbus Industrie Service Bulletin
A300-57-6027, Revision 2, dated September
13, 1994. Revision 2 of Airbus Industrie
Service Bulletin A300-57-6027 contains the
following list of effective pages:

Revision
level
shown
on page

Page No. Date shown on page

2 | September 13, 1994.
1 | November 24, 1993.

8-12 ..

The incorporation by reference of Airbus
Industrie Service Bulletin A300-57-6027,
Revision 2, dated September 13, 1994, was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. The incorporation by
reference of Airbus Industrie Service Bulletin
No. A300-57-6027, including Appendix 1,
dated October 8, 1991, was approved
previously by the Director of the Federal
Register as of January 5, 1994 (58 FR 64112,
December 6, 1993). Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 91-253—
128(B)R1, dated March 1, 1995.

(J) This amendment becomes effective on
October 1, 1998.
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Issued in Renton, Washington, on August
19, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-22818 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-158-AD; Amendment
39-10720; AD 98-18-04]

RIN 2120-AA64
Airworthiness Directives; Aerospatiale

Model SN-601 (Corvette) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Aerospatiale Model
SN-601 (Corvette) series airplanes, that
requires repetitive inspections to detect
corrosion, cracking, or rupture of the
support arms of the aileron balance
weights; and repair, if necessary.
Accomplishment of the repair
terminates the repetitive inspection
requirement of this AD. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent corrosion, cracking, or rupture
of the support arms of the aileron
balance weights, which may cause
reduced flutter damping or jamming of
the aileron, and consequent reduced
controllability of the airplane.

DATES: Effective October 1, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Aerospatiale
Model SN-601 (Corvette) series
airplanes was published in the Federal
Register on July 7, 1998 (63 FR 36626).
That action proposed to require
repetitive inspections to detect
corrosion, cracking, or rupture of the
support arms of the aileron balance
weights; and repair, if necessary.
Accomplishment of the repair
terminates the repetitive inspection
requirement of this AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 2 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 2 work
hours per airplane to accomplish the
required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be $240,
or $120 per airplane, per inspection
cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-04 Aerospatiale: Amendment 39—
10720. Docket 98—NM-158-AD.

Applicability: All Model SN-601 (Corvette)
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent corrosion, cracking, or rupture
of the support arms of the aileron balance
weights, which may cause reduced flutter
damping or jamming of the aileron, and
consequent reduced controllability of the
airplane, accomplish the following:
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(a) Within 10 landings or 10 days after the
effective date of this AD, whichever occurs
later: Perform a detailed visual inspection to
detect corrosion, cracking, or rupture of the
support arms of the aileron balance weights,
in accordance with Aerospatiale All
Operators Telex (AOT) A/BTE/AM 499.368/
95, dated March 7, 1995.

(1) If no corrosion, cracking, or rupture is
detected on the support arms, repeat the
inspection thereafter at intervals not to
exceed 200 flight hours or 6 months,
whichever occurs earlier.

(2) If any corrosion, cracking, or rupture is
detected on the support arms: Except as
provided by paragraph (b) of this AD, prior
to further flight, repair in accordance with
the AOT. Accomplishment of this repair
constitutes terminating action for the
repetitive inspection requirements of this
AD.

(b) If any corrosion, cracking, or rupture is
detected on the support arms, and
Aerospatiale All Operators Telex (AOT) A/
BTE/AM 499.368/95, dated March 7, 1995,
specifies to contact Aerospatiale for an
appropriate repair: Prior to further flight,
repair in accordance with a method approved
by either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Direction Générale de
I’Aviation Civile (or its delegated agent).

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) Except as provided by paragraph (b) of
this AD, the actions shall be done in
accordance with Aerospatiale All Operators
Telex (AOT) A/BTE/AM 499.368/95, dated
March 7, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 95-054—
019 (B), dated March 29, 1995.

(f) This amendment becomes effective on
October 1, 1998.

Issued in Renton, Washington, on August
19, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-22815 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA—-05]
Establishment of Class E Airspace;
Tidioute, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Tidioute, PA. The development of a
Global Positioning System (GPS)
Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 28,
a GPS RWY 10 SIAP, a VHF Omni-
Directional Radio Range (VOR) Distance
Measuring Equipment (DME)-A SIAP, a
VOR/DME RNAYV RWY 28, and a VOR/
DME RNAV RWY 10 SIAP at Rigrtona
Airport has made this action necessary.
This action is intended to provide
adequate Class E airspace to contain
instrument flight rules (IFR) operations
to Rigrtona Airport at Tidioute, PA.
EFFECTIVE DATE: 0901 UTC, December 3,
1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On June 30, 1998, a notice proposing
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to establish
Class E airspace at Tidioute, PA, was
published in the Federal Register (63
FR 35547). The development of a GPS
RWY 28 SIAP, GPS RWY 10 SIAP, VOR/
DME-A SIAP, VOR/DME RNAV RWY
28, and a VOR/DME RNAV RWY 10
SIAP for Rigrtona Airport, Tidioute, PA,
requires the establishment of the Class
E airspace at the airport. The notice
proposed to establish controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of

the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) establishes Class E airspace at
Tidioute, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
RWY 28 SIAP, GPS RWY 10 SIAP, VOR/
DME-A SIAP, VOR/DME RNAYV 28
SIAP, and VOR/DME RNAYV 10 SIAP to
Rigrtona Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED)]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Tidioute, PA [New]
Rigrtona Airport, PA

(Lat. 41°40'57"'N, long. 79°27'11"W)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Rigrtona Airport, excluding the portions
that coincide with the Titusville, PA and
Corry, PA, Class E airspace areas.

* * * * *

Issued in Jamaica, New York August 17,

1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-23004 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-12]
Amendment to Class E Airspace;
Danville, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Danville, VA. The development of a
Standard Instrument Approach
Procedure (SIAP) based on an
Instrument Landing System (ILS) at
Danville Regional Airport has made this
action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rules (IFR) operations for aircraft
executing the ILS RWY 2 SIAP to
Danville Regional Airport.

EFFECTIVE DATE: 0901 UTC, December 3,
1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal

Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone (718) 553—-4521.
SUPPLEMENTARY INFORMATION:

History

On June 30, 1998, a proposal to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to amend
the Class E airspace at Danville, VA,
was published in the Federal Register
(63 FR 35546). The development of the
ILS RWY 2 SIAP for Danville Regional
Airport, VA, requires the amendment of
the Class E airspace at Danville, VA.
The proposal was to amend controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of
the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Danville, VA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the ILS
RWY 2 SIAP to Danville Regional
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Danville, VA [Revised]
Danville Regional Airport, VA
(Lat. 36°34'22""N., long. 79°20'10"W.)
That airspace extending upward from 700
feet above the surface within an 11-mile
radius of Danville Regional Airport.
* * * * *

Issued in Jamaica, New York on August 17,
1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-23003 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-11]
Establishment of Class E Airspace;
Carlisle, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Carlisle, PA. The Carlisle Airport is
served by a Non-Directional Radio
Beacon (NDB) or Global Positioning
System (GPS) Runway (RWY) 28
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Standard Instrument Approach
Procedure (SIAP) and a VHF Omni-
Directional Radio Range (VOR) Distance
Measuring Equipment (DME) or GPS-A
SIAP. Controlled airspace extending
upward from 700 feet Above Ground
Level (AGL) is needed to accommodate
the SIAPs and for Instrument Flight
Rules (IFR) operations to the airport.
This action is intended to provide
adequate Class E airspace to contain
instrument flight rules (IFR) operations
to Carlisle Airport at Carlisle, PA.

EFFECTIVE DATE: 0901 UTC, December 3,
1998.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York, 11430; telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:

History

On June 30, 1998, a notice proposing
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Carlisle, PA, was
published in the Federal Register (63
FR 35550). An NDB or GPS RWY 28
SIAP and a VOR/DME or GPS-A SIAP
has been published for Carlisle Airport.
Controlled airspace extending upward
from 700 feet AGL is needed to
accommodate the SIAPs and for IFR
operations at the airport.

The notice proposed to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR

part 71) establishes Class E airspace at
Carlisle, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the NDB
or GPS RWY 28 SIAP and the VOR/DME
or GPS-A SIAP to Carlisle Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation Order
7400.9E, Airspace Designations and
Reporting Points, dated September 10,
1997, and effective September 16, 1997,
is amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

AEA PAE5 Carlisle, PA [New]
Carlisle Airport, PA
(Lat. 40°11'16" N., long. 77°10'28" W.)
That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Carlisle Airport.

* * * * *

Issued in Jamaica, New York on August 17,
1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-23002 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—AEA-13]

Establishment of Class E Airspace;
Fairfax, VA

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Fairfax, VA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS) serving the Mobil Business
Resources Corporation (MBRC) Heliport
has made this action necessary. This
action is intended to provide adequate
Class E airspace to contain instrument
flight rules (IFR) operations to the
heliport at Fairfax, VA.

EFFECTIVE DATE: 0901 UTC, December 3,
1998.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On June 30, 1998, a notice proposing
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Fairfax, VA, was
published in the Federal Register (63
FR 34837). The development of a Copter
GPS 100 SIAP for the MBRC Heliport,
Fairfax, VA, requires the establishment
of the Class E airspace for the heliport.

The notice proposed to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
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published in paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace at
Fairfax, VA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 100 SIAP to the MBRC
Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Fairfax, VA [New]

Mobil Business Resources Corporation
Heliport, VA
Point In Space Coordinates
(Lat. 38°51'41" N., long. 77°14'31" W.)
That airspace extending upward from 700
feet above the surface within an 6-mile radius
of the Point in Space serving the Mobil
Business Resources Corporation Heliport,
excluding that portion that coincides with
the Washington, DC, and Chantilly, VA, Class
E airspace areas.
* * * * *

Issued in Jamaica, New York on August 17,
1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-23001 Filed 8-26-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA-06]
Establishment of Class E Airspace;
Collegeville, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Collegeville, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS) serving the Rhone-Poulenc Rorer
Collegeville Heliport has made this
action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rules (IFR) operations to the heliport at
Collegeville, PA.

EFFECTIVE DATE: 0901 UTC, December 3,
1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On June 30, 1998, a notice proposing
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Collegeville, PA, was
published in the Federal Register (63
FR 35548). The development of a Copter
GPS 122 SIAP for the Rhone-Poulenc

Rorer Collegeville Heliport, Collegeville,
PA, requires the establishment of the
Class E airspace for the heliport.

The notice proposed to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace at
Collegeville, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 122 SIAP to the Rhone-
Poulenc Rorer Collegeville Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Collegeville, PA [New]
Rhone-Poulenc Rorer Collegeville Heliport,
PA

Point In Space Coordinates

(Lat. 40°10'08" N., long. 75°28'35" W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point In Space serving Rhone-Poulenc
Rorer Collegeville Heliport, excluding that
portion that coincides with the Pottstown,
PA, North Philadelphia, PA, and
Philadelphia, PA, Class E airspace areas.
* * * * *

Issued in Jamaica, New York on August 17,
1998.
Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98—23000 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of the Census

15 CFR Part 30
[Docket No. 980729198-8198-01]
RIN 0607—AA28

Shipper’s Export Declaration
Requirements for Exports Valued at
Less Than $2,500

AGENCY: Bureau of the Census,
Commerce.

ACTION: Final rule.

SUMMARY: To further the Bureau of the
Census’ efforts in harmonizing the
Foreign Trade Statistics Regulations
(FTSR) with the Bureau of Export
Administration’s Export Administration
Regulations (EAR), this final rule
amends the FTSR by revising the
Shipper’s Export Declaration (SED)
provisions to expand the country scope
of the $2,500 exemption for filing an
SED with the Bureau of the Census.

The revisions contained in this
document are consistent with
concurrent revisions to the provisions of
the Bureau of Export Administration’s
EAR. The Department of Treasury
concurs with the provisions contained
in this final rule.

EFFECTIVE DATE: August 27, 1998.

FOR FURTHER INFORMATION CONTACT: C.
Harvey Monk, Jr., Chief, Foreign Trade
Division, Bureau of the Census, Room
2104, Federal Building 3, Washington,
D.C. 20233-6700, by telephone on (301)
457-2255 or by fax on (301) 457-2645.

SUPPLEMENTARY INFORMATION:
Background

The Bureau of the Census is amending
the FTSR to further its efforts in
harmonizing the FTSR with the Bureau
of Export Administration’s EAR.
Specifically, this rule amends § 30.55(h)
of the FTSR by revising the SED
requirements for exports of items valued
at $2,500 or less that do not require a
license. With this change, no SED is
required for any shipment, except for
shipments to Cuba, Iran, Iraq, Libya,
North Korea, Sudan, or Syria, if the
shipment is valued at $2,500 or less per
Schedule B Number. The current
exemption applied only to countries in
Country Group B and China. Note that
this exemption does not apply to
shipments exported through the U.S.
Postal Service, shipments requiring a
license from the Department of
Commerce, Department of State, or
Department of Justice, or shipments of
items subject to the International Traffic
in Arms Regulations but exempt from
license requirements. Conforming
amendments to the EAR will be
published in the Federal Register by the
Bureau of Export Administration.

Rulemaking Requirements

This rule is exempt from all
requirements of Section 553 of the
Administrative Procedure Act because it
deals with a foreign affairs function (5
U.S.C. (A) (1)).

Regulatory Flexibility Act

Because a notice of proposed
rulemaking is not required by 5 U.S.C.
553 or any other law, a Regulatory
Flexibility Analysis is not required and
has not been prepared (5 U.S.C. 603 (a)).

Executive Orders

This rule has been determined not to
be significant for purposes of Executive
Order 12866. This rule does not contain
policies with federalism implications
sufficient to warrant preparation of a
federalism assessment under Executive
Order 12612.

Paperwork Reduction Act

Notwithstanding any other provisions
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid Office of Management
and Budget (OMB) control number.

This rule covers collections of
information subject to the provisions of
the PRA, which are cleared by the OMB
under OMB Control Number 0607-0152.

This rule will result in a
nonmeasurable reduction in the
reporting-hour burden requirements.
The expansion of the country scope of
the exemption will affect only a small
percentage of SEDs. It will not
measurably impact the current response
burden requirement as approved under
OMB Control number 0607-0152, under
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

List of Subjects in 15 CFR Part 30

Economic statistics, Foreign trade,
Exports, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 15 CFR Part 30 is amended as
follows:

PART 30—FOREIGN TRADE
STATISTICS

1. The authority citation for 15 CFR
Part 30 continues to read as follows:

Authority: 5 U.S.C. 301; 13 U.S.C. 301-
307; Reorganization Plan No. 5 of 1950 (3
CFR 1949-1953 Comp., 1004); Department of
Commerce Organization Order No. 35-2A,
August 4, 1975, 40 CFR 42765.

Subpart A—General Requirements—
Exporter

2. Section 30.55 is amended by
revising paragraphs (h) introductory text
and (h)(1) to read as follows:

§30.55 Miscellaneous exemptions.
* * * * *

(h) Except as noted in paragraph (h)(2)
of this section and for exports to Cuba,
Iran, Iraq, Libya, North Korea, Sudan,
and Syria, shipments of commodities
where the value of the commodities,
shipped from one exporter to one
consignee on a single exporting carrier,
classified under an individual Schedule
B number, is $2,500 or less. For Cuba,
Iran, Iraq, Libya, North Korea, Sudan
and Syria, a SED is required regardless
of the value of the shipment.

(1) This exemption applies to
individual Schedule B commodity
numbers regardless of the total
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shipment value. In instances where a
shipment contains a mixture of
individual Schedule B commodity
numbers valued $2,500 or less and
individual Schedule B commodity
numbers valued over $2,500, only those
commodity numbers valued $2,500 or
more need be reported on a Shipper’s
Export Declaration.

* * * * *

Dated: July 29, 1998.
James F. Holmes
Acting Director, Bureau of the Census
[FR Doc. 98-23017 Filed 8—-26-98; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Part 758
[Docket No. 980730200-8200-01]
RIN 0694-AB71

Shipper’s Export Declaration
Requirements for Exports Valued Less
Than $2,500

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: To further the Bureau of
Export Administration’s efforts in
harmonizing the Export Administration
Regulations (EAR) with the Bureau of
the Census Foreign Trade Statistics
Regulations, this final rule amends the
EAR by revising the Shipper’s Export
Declaration (SED) provisions to expand
the country scope of the $2,500
exemption for filing an SED with the
Bureau of the Census. This final rule
also clarifies that the Harmonized Tariff
Schedule number may be used in lieu
of the Schedule B number on the
Shipper’s Export Declaration. This final
rule will not significantly affect the
paperwork burden on U.S. industry.
DATES: This rule is effective August 27,
1998.

FOR FURTHER INFORMATION CONTACT:
Nancy Crowe, Regulatory Policy
Division, Bureau of Export
Administration, at (202) 482—-2440.
SUPPLEMENTARY INFORMATION:

Background

The Bureau of Export Administration
(BXA) is amending the Export
Administration Regulations (EAR) to
further its efforts in harmonizing the
EAR with the Bureau of the Census
Foreign Trade Statistics Regulations
(FTSR). Specifically, this rule amends
§758.1(e)(1)(i)(A) of the EAR by revising

the Shipper’s Export Declaration (SED)
requirements for exports of items valued
at $2,500 or less. With this change, no
SED is required for any shipment, other
than a shipment made under a license
issued by BXA or shipments to Cuba,
Iran, Iraq, Libya, North Korea, Sudan, or
Syria, if the shipment is valued at
$2,500 or less per Schedule B Number.
Conforming amendments to the FTSR
will be published in the Federal
Register by the Bureau of the Census.

This rule also amends §§ 758.1 and
758.3 of the EAR by replacing the
phrase “‘or other number acceptable to
the Foreign Trade Division, Bureau of
the Census’ with the phrase “or
Harmonized Tariff Schedule number.”
This will clarify an existing policy of
the Bureau of the Census to allow
exporters to use either the Schedule B
number or the Harmonized Tariff
Schedule number when preparing the
SED.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect the EAR, and, to the
extent permitted by law, the provisions
of the EAA in Executive Order 12924 of
August 19, 1994, extended by
Presidential notice of August 13, 1998
(63 FR 44121, August 17, 1998).

Rulemaking Requirements

1. This interim rule has been
determined to be not significant for
purposes of E.O. 12866.

2. Notwithstanding any other
provision of law, no person is required
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information, subject to the
Paperwork Reduction Act (PRA), unless
that collection of information displays a
currently valid OMB Control Number.
This rule involves a collection of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This collection has been
approved by the Office of Management
and Budget under control humber 0607—
0152.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of

proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. or by any other law, the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable.

List of Subjects in 15 CFR Part 758

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and record keeping
requirements.

Accordingly, part 758 of the Export
Administration Regulations (15 CFR
Parts 730-799) is amended as follows:

1. The authority citation for 15 CFR
part 758 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 3 CFR, 1994
Comp., p. 917; Notice of August 13, 1997 (62
FR 43629, August 15, 1997).

PART 758—[AMENDED]

2. Section 758.1 is amended by
revising the paragraph (e)(1)(i)(A) to
read as follows:

§758.1 Export clearance requirements
* * * * *

(e) * * *
* * *

Ell))* * *

(A) Any shipment, other than a
shipment made under a license issued
by BXA or shipments to Cuba, Iran, Iraq,
Libya, North Korea, Sudan or Syria if
the shipment is valued at $2,500 or less
per Schedule B Number. The Schedule
B number of an item is shown in the
current edition of the Schedule B,
Statistical Classification of Domestic
and Foreign Commodities Exported
from the United States. As used in this
paragraph (e), “‘shipment” means all
items classified under a single Schedule
B number (or Harmonized Tariff
Schedule number if the Schedule B
number is not available), shipped on the
same carrier, from one exporter to one
importer. The Foreign Trade Statistics
Regulations of the Bureau of the Census
(15 CFR part 30) shall govern the
valuation of items when determining
whether a shipment meets the $2,500
threshold of this paragraph.

* * * * *

§758.3 [Amended]

3. Section 758.3 is amended by
revising the parenthetical phrase “(or
other number acceptable to the Foreign
Trade Division, Bureau of the Census)”
to read “(or Harmonized Tariff Schedule
number)” in the following places:
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§758.3(f)(1)
§758.3(9)(2)
§758.3(9)(2)(i)
§758.3(g)(2)(ii)—2 references
§758.3(9)(3)
§758.3(h)(1)

Dated: August 18, 1998
R. Roger Majak,
Assistant Secretary for Export
Administration.
[FR Doc. 98-23018 Filed 8-26-98; 8:45 am]
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Orders Eligible for Post-execution
Allocation

AGENCY: Commodity Futures Trading
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ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (““Commission”’)
has amended Commission Regulation
1.35(a—1) to allow bunched orders for
eligible customers to be placed on a
contract market without specific
customer account identification either at
the time of order placement or at the
time of report of execution. Specifically,
the amendment exempts from the
customer account identification
requirements of Regulation 1.35(a—1)(1),
(2)(i), and (4) bunched futures and/or
option orders placed by eligible account
managers on behalf of eligible customer
accounts. The amendment permits
bunched orders entered on behalf of
these accounts to be allocated no later
than the end of the day on which the
order is executed.

EFFECTIVE DATE: October 26, 1998.
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I. Background
A. Current Regulatory Requirements

The Commission’s Regulations
1.35(a—1) recordkeeping requirements,
in effect since March 24, 1972, specify
that customer orders must be recorded
promptly and include customer account
identification at the time of order entry
and the time of report of execution.
Specifically, Commission Regulation
1.35(a—1)(1) requires that each futures
commission merchant (“*“FCM’’) and
each introducing broker (*“IB”’) receiving
a customer’s order immediately prepare
a written record of that order, which
includes an account identifier for that
customer. Regulation 1.35(a—1)(2)(i)
requires that each member of a contract
market who receives a customer’s order
on the floor of a contract market that is
not in writing immediately prepare a
written record of that order, including
the appropriate customer account
identification. Regulation 1.35(a-1)(4)
requires, among other things, that each
member of a contract market reporting
the execution of a customer’s order from
the floor of a contract market include
the account identification on a written
record of that order.

B. Prior Regulatory Action

OnJune 8, 1992, the Commission
published for public comment a
proposed amendment to Chicago
Mercantile Exchange (““CME’’) Rule 536
(1992 proposal’).t The amendment
would have exempted from CME
customer account designation
requirements certain orders placed by a
limited group of investment managers
on behalf of specified institutional
accounts. The orders would have been
required to be allocated prior to the end
of the day. The Commission received 31
comments, which were addressed in the
Commission’s subsequent proposed
amendment to Regulation 1.35,
discussed below.2

On May 3, 1993, the Commission
published for public comment proposed
amendments to Regulation 1.35(a—1)
designed to accommodate the CME
proposal (*“1993 proposal’’) 2 and the
related comments thereon. In addition
to amending Regulations 1.35(a—1)(1),
(2), and (4), the Commission proposed
to add paragraphs 1.35(a—1) (5) and (6).
Paragraph (5), which addressed the
placement of bunched orders and the
use of predetermined allocation
formulas, was superseded by the
Commission’s Notice of Interpretation
and Approval Order, published May 9,
1997.4 This Order approved the
National Futures Association (“NFA™)
Interpretative Notice to NFA
Compliance Rule 2-10 Relating to the
Allocation of Block Orders for Multiple
Accounts which established standards
and procedures for allocating orders
pursuant to predetermined allocation
schemes.5

Paragraph (6) was the Commission’s
followup to CME’s 1992 proposal.
Paragraph (6) proposed allowing the
placement of certain bunched
“intermarket” orders without customer
account identification and permitting
the allocation of those orders at the end
of the day. The Commission stated that
the proposed regulation would
encourage and facilitate institutional
participation in the futures markets
subject to customer protection
requirements that were consistent with
the sophistication of the institutional

157 FR 24251 (June 8, 1992).

2Twenty-six of the comments evidenced support
for the proposed rule amendment, four were
opposed to the amendment, and one recommended
caution.

3“Account ldentification for Orders Submitted on
Behalf of Multiple Customer Accounts,” 58 FR
26274 (May 3, 1993).

462 FR 25470 (May 9, 1997).

5The Order also provided additional Commission
guidance regarding bunched orders and allocation
procedures. The guidance provided therein has
since been published as Appendix C to Part One of
the Commission’s regulations.



45700

Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

customers. The Commission received 34
comments. Most commenters found the
proposed rule burdensome and too
restrictive to be of value. In particular,
many commenters objected (1) to the
proposed requirement for an
intermarket trading strategy involving
securities and (2) to the detail of
recordkeeping and certification
requirements.

Following review of the comments on
the 1993 proposal, the Commission staff
continued to consider alternative means
to provide relief from the account
identification requirements without
increasing the potential for preferential
allocation.

C. Proposed Amendment to Regulation
1.35(a-1)

On January 7, 1998, the Commission
published the reproposed amendments
to Regulation 1.35(a—1) for public
comment (1998 proposal”) as a
response to the concerns raised in the
1993 proposal.® In addition to amending
Regulation 1.35(a-1)(1), (2), and (4), the
Commission proposed to add paragraph
1.35(a—1)(5). Under the 1998 proposal, a
specific customer’s account identifier
need not be recorded at the time an
eligible bunched order (“‘eligible order™)
is placed or upon report of execution,
and the order could be allocated by the
end of the day on which it was
executed, provided that certain
requirements were met. The order must
be handled in accordance with contract
market rules submitted to the
Commission pursuant to Section
5a(a)(12)(A) of the Act and Regulation
1.41.

The Commission received 13
comments in response to the 1998
proposal. Commenters included four
associations,? six exchanges,® and four
firms registered with the Commission as
FCMs.9 Although most comments found
that the 1998 proposal eliminated many
of the practical difficulties of the 1993
proposal, they also contended that

6**Account Identification for Eligible Bunched
Orders,” 63 FR 695 (January 7, 1998).

7NFA, Managed Funds Association (“MFA”),
Investment Company Institute (“ICI""), and the
Association of the Bar of the City of New York (“NY
Bar’’). The NFA comment was derived after
discussions among members of a subcommittee of
NFA’s Special Committee for the Review of a Multi-
Tiered Regulatory Approach.

8 Chicago Mercantile Exchange, Chicago Board of
Trade (“CBT”), New York Mercantile Exchange
(including Commodity Exchange, Inc.) (“NYMEX"),
Coffee, Sugar & Cocoa Exchange, Inc. (**CSCE”), and
New York Cotton Exchange (“NYCE™).

9 Goldman, Sachs & Co. (“Goldman”),ED & F
Man International (““Man’’) FIMAT Futures USA,
and Lehman Brothers, Inc. The latter two firms are
not individually further referenced because their
comment letters were written to support the NFA
comment.

unnecessary restrictions remained.
Among the 1998 proposal’s provisions
found to be overly restrictive were the
portfolio requirement,10 the customer
consent requirement, the limitation on
proprietary interest, the exclusion of
foreign advisers as eligible account
managers, and the exclusion of natural
persons as eligible customers.

The Commission has carefully
reviewed the comments received and
agrees with the commenters that these
restrictions can be eliminated and that
certain other provisions can be
modified. With regard to the proposed
customer consent requirement and the
limitation on proprietary interest, the
Commission has adopted the suggestion
of many commenters that, as detailed
below, disclosure to the customer
concerning allocation standards and
procedures is an appropriate and less
burdensome substitute that provides the
same kind of customer protection. Based
on its review of the comments, the
Commission has modified and clarified
the final rule as appropriate.

I1. Amendments to Commission
Regulation 1.35(a-1)

The Commission is amending
Regulation 1.35(a—1). Under Regulation
1.35(a—1)(5), Orders eligible for post-
execution allocation, specific customer
account identifiers for accounts
included in bunched orders need not be
recorded at time of order placement or
upon report of execution if certain
requirements are met. The bunched
order must be placed by an eligible
account manager 11 on behalf of eligible
customer accounts and must be handled
in accordance with contract market
rules that have been submitted to the
Commission pursuant to Section
5a(a)(12)(A) of the Act and Regulation
1.41. In the discussion below, the
Commission sets forth each of the
components of its 1998 proposal, as
summary of any pertinent comments
received, and the manner in which the
final rule addresses the issue.

10 The proposal required that eligible orders must
be placed as part of the account manager’s
management of a portfolio also containing
instruments which are either exempt from
regulation pursuant to the Commission’s
regulations or excluded from Commission
regulation under the Act. This was intended to
permit account managers handling portfolios
involving futures and other instruments to allocate
as to all components of the portfolio at the end of
the day.

11The term “‘account manager” hereinafter is
used to include investment advisers, commodity
trading advisors (““CTA”), and other persons
identified in paragraph 1.35(a—1)(5)(i) of the final
regulation who would place orders eligible for post-
execution allocation in accordance with the
procedures set forth in the amendment.

A. Eligible Orders

1. Proposed Regulation 1.35(a—1)(5)(i).

The 1998 proposal required that
bunched orders placed, executed, and
allocated pursuant to the proposed
regulation must be placed by an eligible
account manager on behalf of
consenting eligible customers as part of
its management of a portfolio also
containing instruments either exempt
from regulation pursuant to the
Commission’s regulations or excluded
from Commission regulation under the
Act.

The consent requirement was based
upon the belief that the eligible account
owners should have the opportunity to
consent affirmatively to participate in
the post-execution allocation procedure.
Further, the account manager should be
the appropriate party to obtain that
consent and to advise the FCM
allocating the order so that the FCM
could assure that allocations ere made
only to the eligible accounts.

The portfolio requirement was based
on the originally stated rationale for
proposing that post-execution allocation
be permitted, i.e., to permit account
managers to provide equivalent
treatment to customers’ accounts traded
pursuant to strategies involving activity
in both futures markets and non-futures
markets. Where trades were executed
only on domestic futures exchanges, the
Commission stated that the account
manager should be able to achieve
equivalent treatment of customers’
accounts while complying with either
the existing customer account identifier
requirements 12 or exchange average
pricing rules. Nonetheless, the
Commission requested comments
concerning the placement of futures-
only orders where the use of
predetermined allocation formulas or
average pricing would be insufficient to
provide equivalent treatment to
customers’ accounts.

2. Comments Received

All commenters who addressed the
issue of consent suggested that
disclosure to the customer that orders
would be allocated on a post-execution
basis, rather than written consent,
would be appropriate.13 NFA and MFA

12 Regulation 1.35(a—1)(1) and (2)(i) or the
predetermined allocation formula exceptions
thereto as described in Appendix C to Part One of
the Commission’s regulations.

13NFA, ICI, and CBT. CME and NYMEX
commented that the Commission should defer
regulation of the relationship between the account
manager and the account manager’s customer to the
account manager’s primary regulator, but that, if the
Commission does act in this area, it should require
only disclosure. MFA commented that all
customers, not just the most sophisticated, should
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recommended that required disclosure
should include specific customer
protection information including,
among other things, a description of any
allocation methodology.14

All commenters addressing the
portfolio requirement suggested that it
be eliminated and that futures-only
orders be permitted to be allocated on
a post-execution basis.1> Commenters
represented that there are situations in
which futures-only orders need to be
allocated on a post-execution basis in
order to attain fairness across accounts,
thus satisfying the original rationale for
the proposal. Included among the
instances described by commenters
where relief may be necessary were
trading advisors who trade esoteric
volatility spreads, who arbitrage, or who
otherwise trade combinations of
different futures and option contracts.16
MFA and NYCE commented that relief
may be necessary with regard to orders
for which the account manager seeks to
average price where the trading
strategies are such that trading decisions
made intraday are dependent upon prior
trades or allocations. MFA and NYMEX
stated that relief would be necessary in
the case of orders for multiple accounts
at multiple FCMs that are placed on
more than one futures exchange. MFA
identified a need for relief for orders for
which a partial fill received at one
exchange must be rounded out by an
order in a related instrument at another
exchange. Finally, NFA and MFA stated
that relief was necessary when large
orders are placed through a series of
smaller orders in order to disguise the
size of the order or to alleviate the
impact of one order upon market
prices.1” Commenters also noted that
average pricing is not a viable
alternative in that it is not available at
all exchanges and is not structured to

be able to participate in bunched orders being
allocated on a post-execution basis. Under these
circumstances, disclosure would be adequate for
the sophisticated customers but signed
acknowledgements evidencing customer consent
should be required from unsophisticated customers.

14 These recommendations are discussed in detail
below in paragraph 1.35(a-1)(5)(iii) of the final rule.

15NFA, MFA, CBT, NYMEX, CSCE, NYCE, and
Goldman. NY Bar commented that futures-only
orders placed on more than one futures exchange
should be eligible for post-execution allocation.

16 NFA, CBT, NYMEX, and CSCE.

17 Additionally, Goldman commented that
account managers executing futures-only orders
have the same need to respond rapidly to market
movements and to use trading models and systems
that are complex and may involve numerous
adjustments throughout the course of a single
trading day. As a result, it may often be necessary
for an account manager, particularly in fast moving
markets, to be able to execute orders instantly and
to allocate the fills after completion of the
transaction.

handle partial fills.18 Similarly, NFA
and NY Bar noted that the use of
predetermined allocation instructions
may not be practicable given the
complex and dynamic trading programs
used by large, sophisticated advisors.

3. Final Regulation 1.35(a—1)(5)

After consideration of the comments,
the Commission has concluded that it
would be appropriate to delete the
requirement for eligible account owners
to consent to orders being allocated on
a post-execution basis. First, the
customers for whom orders could be
placed and allocated pursuant to these
procedures have previously been
identified by the Commission as
sufficiently sophisticated to monitor the
results of post-execution allocations in
their accounts.1® Second, based in large
part upon comments submitted by NFA
and MFA, the Commission has included
in the final regulation a requirement
that the account manager disclose
detailed information to its eligible
customers. This information, discussed
in detail in final rule paragraph 1.35(a—
1)(5)(iii) below, is designed to apprise
the account owner of allocation
methodologies, fairness standards,
availability of data for comparing
returns on investment, and any
proprietary accounts that may be
included in the bunched order. These
disclosures serve as an appropriate
substitute for formal customer consent.

The Commission has also determined
that it would be appropriate to delete
the portfolio requirement. As previously
stated, the overriding rationale for
allowing post-execution allocation is to
permit equivalent treatment of
customers’ accounts. The Commission
believes that the commenters have
sufficiently demonstrated that there are
situations in which account managers
placing futures-only bunched orders for
eligible customers may need the relief
afforded by post-execution allocation in
order to achieve equivalent treatment of
costumers’ accounts. Further, the
commenters have sufficiently
demonstrated that there are also
situations in which the use of either
predetermined allocation instructions or
average pricing may not be adequate to
assure equitable treatment of customer
accounts included in a bunched order.

18 NFA, NY Bar, NYMEX, CSCE, NYCE, and
Goldman.

1963 FR 695, 700. The eligible customers are
identified and discussed below in paragraph
1.35(a—1)(5)(ii) of the final rule.

B. Eligible Account Managers

1. Proposed Regulation 1.35(a—1)(5)(ii)

The 1998 proposal required that the
account manager placing and/or
directing the allocation of an eligible
order must be one of the following
which has been granted investment
discretion with regard to eligible
customer accounts: a CTA registered
with the Commission pursuant to the
Act; an investment adviser registered
with the Securities and Exchange
Commission (““SEC”’), pursuant to the
Investment Advisers Act of 1940; or a
bank, insurance company, trust
company, or savings and loan
association subject to federal or state
regulation.20

The Commission stated that these
entities might be able to use the relief
afforded by the eligible order
procedures to achieve equivalent results
for eligible customer accounts being
traded pursuant to strategies involving
trading activity in more that one market.
Eligible account managers would be
able to allocate futures and option
trades in the same manner as they
allocated trades on securities exchanges
and over-the-counter markets.21
Additionally, these entities’ fiduciary
activities were subject to oversight by
various state or federal regulatory
agencies.

2. Comments Received

Numerous commenters stated that
foreign advisers play a significant role
in U.S. financial markets 22 and
suggested that the list of eligible account
managers should be expanded to
include foreign advisers.23 MFA
suggested including investment advisers
exempt from SEC registration under
Section 203(b)(3) of the Investment
Advisers Act of 1940. Finally, CBT
proposed that exchanges should be

20 0On the basis of comments to the 1993 proposal,
the 1998 proposal included CTAs as eligible
account managers. Otherwise, the group of entities
proposed to be eligible account managers was
identical to that originally found in the 1993
proposal.

21 See, e.g., Interpretation 88-3 of New York Stock
Exchange (““NYSE’’) Rule 410(a)(3): “‘Member
organizations may accept block orders and permit
investment advisors to make allocations on such
orders to customers and remain in compliance with
Rule 410(a)(3) provided that the organizations
receive specific account designations or customer
names by the end of the business day.”

22NFA, CBT, CSCE, NYCE, and Goldman.

23NFA, MFA, NYCE, Man and CSCE (foreign
advisors registered with, or exempt from,
Commission registration, regulated in the advisor’s
home jurisdiction, and providing advice to non-U.S.
persons), CBT (registered with the Commission),
and Goldman (operating pursuant to Regulation
30.10 exemptions, located in countries that have
received Regulation 30.10 exemptions, or
otherwise).
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afforded the flexibility to expand the
relief, on a case-by-case basis, to other
account mangers who are adequately
regulated and subject to fiduciary
liability.

3. Final Regulation 1.35(a—1)(5)(i)

After consideration of the comments,
the Commission believes that it is
appropriate to expand the list of eligible
account managers to include foreign
advisers who provide advice solely to
foreign persons.24 However, the
Commission remains concerned that
foreign advisers are not subject to U.S.
regulation and could use the ability to
allocate orders among customers after
execution as a vehicle to engage in
fraud, money laundering or other
abusive financial schemes. Thus, the
Commission has determined to include
only those foreign advisers who are
subject to regulation by a foreign
regulator or self-regulatory organization
(““SRO”) that either (1) operates under a
regulatory framework that has been
found by the Commission to be
comparable to that in the United States
and has been issued a Commission
Order under Regulation 30.10 or (2) has
entered into a Memorandum of
Understanding (‘““MOU”") or other
arrangement for cooperative
enforcement and information sharing
with the Commission (hereafter referred
to as a “‘foreign authority”).

In addition, as discussed below in
final rule paragraph 1.35(a—1)(5)(iv), the
Commission is adding a certification
requirement that must be met in order
for a foreign adviser to be an eligible
account manager. The foreign authority
must certify that (1) the foreign adviser’s
activities are subject to regulation by
that foreign authority and (2) the foreign
authority will provide, upon request of
the Commission or Department of
Justice, information that relates to the
foreign adviser’s compliance with this
rule. The Commission believes that
restricting foreign advisers who may be
eligible account managers in this
manner, in combination with the
certification requirement, will help
facilitate the detection and deterrence of
fraud, money laundering or other
abusive financial schemes.

The Commission is not including as
eligible account managers investment
advisers exempt from SEC registration
under Section 203(b)(3) of the
Investment Advisers Act of 1940 or
CTAs exempt from Commission
registration under Section 4m(1) of the

24 A foreign advisor who places orders on U.S.
futures exchanges for U.S. persons would be
required to register as a CTA and, thus, would be
included as an eligible account manager when
placing bunched orders for eligible customers.

Act. These entities are not examined in
the ordinary course of audits conducted
by the SEC or NFA, respectively.

C. Eligible Customers
1. Proposed Regulation 1.35(a—1)(5)(iii)

(a). 1.35(a—1)(5)(iii)(A)—Types of
Customers. The 1998 proposal provided
that eligible orders could be placed on
behalf of, and allocated to, accounts
owned by an identified group of entities
(“‘eligible customers’) which has
consented in advance and in writing to
the account manager that orders could
be placed, executed, and allocated in
accordance with the eligible order
procedures.25 Except for the exclusion
of sole proprietorships, natural persons,
floor brokers, floor traders, and self-
directed employee benefit plans, the
group of eligible customers was
substantially similar to those entities
defined as “eligible participants” for
purposes of Part 36—Exemption of
section 4(c) Contract Market
Transactions, of the Commission’s
regulations.26 Having previously
considered this group of entities and
determined that they are eligible to
participate both in exempt transactions
and in swaps, the Commission
determined that they are sufficiently
sophisticated to monitor the results of
any post-execution allocations in their
accounts.

Accounts owned by sole
proprietorships, floor brokers, floor
traders, natural persons, and self-
directed employee benefit plans were
not included as eligible customers.

(b). 1.35(a—1)(5)(iii)(B)—Proprietary
Interest. The 1998 proposal provided
that the following persons, or any
combination thereof, could not have an
interest of ten percent or greater in any
account that received any part of an
eligible order:

(i) the account manager,

(i) the futures commission merchant
allocating the order;

(iii) Any general partner, officer,
director, or owner of ten percent or
more of the equity interest in the
account manager or the futures
commission merchant allocating the
order;

25The issue of customer consent was discussed
above. As noted, the Commission is eliminating the
consent requirement, but including disclosure
requirements to assure the customer is apprised of,
among other things, allocation methodology and
fairness standards.

26 As the Commission stated in promulgating the
final rules for Part 36, the list of “eligible
participants” was modeled on the list of
“appropriate persons’ set forth in Section 4(c)(3)(A)
through (J) of the Act and on the definition of
“eligible swap participant’” under Part 35 of the
Commission’s regulations. 60 FR 51328 (October 2,
1995).

(iv) Any employee, associated person,
or limited partner of the account
manager or the futures commission
merchant allocating the order who
affects or supervises the handling of the
order;

(v) Any business affiliate that, directly
or indirectly, controls, is controlled by,
or is under common control with, the
account manager or the futures
commission merchant allocating the
order, or

(vi) Any spouse, parent, sibling, or
child of the foregoing person.

The limitation to less than ten percent
ownership interests in any account that
received any part of an eligible order
was intended to balance the potential
for misallocation with the recognition
that there are situations where
proprietary accounts should be
permitted in a bounded order. For
example, the Commission was aware
that proprietary accounts might
properly be included with customer
accounts in a bunched order where the
account manager had “seed” money
invested in an account or where the
account manager invested in an account
in order to attract other investors. In
addition, a complete prohibition on any
interest in an included account would
exclude certain publicly owned
organizations from becoming eligible
customers and thus would result in
unfair customer treatment.

2. Comments Received

(a) 1.35(a-1)(5)(iii)(A)—Types of
Customers. All commenters addressing
eligible customers suggested that the list
be expanded to include natural
persons.2” CBT and CSCE commented
that the list should be expanded to
include floor brokers and traders. MFA
suggested that all eligibility restrictions
should be eliminated.

Several commenters also suggested
that the Commission should not create
yet another definition of *“‘sophisticated
customer.”28 Thus, CME and CBT
proposed that the list of eligible
customers should be consistent with the
list of “‘eligible participants” in Part 36;
CME, CBT, and MFA proposed that it
should be consistent with the list of
“eligible swap participants” in Part 35;
and MFA proposed that it should be

27NYCE and Man. NFA, CME, CBT, NYMEX, and
CSCE commented that natural person as defined in
Parts 35 and 36 should be included. MFA stated
that natural persons as defined in Part 35 and
Regulation 4.7 should be included. NY Bar
commented that natural persons meeting the
““qualified eligible client” criteria defined in
Regulation 4.7(b)(1)(ii)(B) should be included.
Goldman commented that natural persons meeting
the “‘qualified eligible participant” criteria defined
in Regulation 4.7 should be included.

28NFA, MFA, NY Bar, CME, NYMEX, and CSCE.
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consistent with *“‘qualified eligible
client” under Regulation 4.7.29

(b) 1.35(a-1)(5)(iii)(B)—Propriety
Interest. Most commenters believed the
provision limiting proprietary interest to
an interest of less than ten percent was
overly restrictive and should be
eliminated.3® NFA and MFA stated that
many institutional customers desire that
their account managers trade their own
funds just like the customers’ funds and
may, according to MFA, require that the
account manger have a significant
proprietary interest. It was noted that
applying a percentage test to determine
eligibility to bunch and allocate orders
could prove administratively
burdensome.31 MFA and Goldman
stated that the account manager could
be subject to potential liability because
his or her interest may fluctuate in size
over time. ICI commented that it would
be very difficult, and in some cases
impossible, for an account manager to
determine ownership interest and
monitor compliance with the ten-
percent limitation.32

NFA commented that, if the allocation
procedures satisfy certain core fairness
principles, then it should not matter
that proprietary accounts are included
in the bunched order. MFA commented
that, if the allocation methodology were
fundamentally fair, non-preferential,
and verifiable, it would be fair for all
orders allocated by that methodology.
MFA further stated that requiring the
account manager to trade a proprietary
account outside the bunched order
would greatly diminish the effectiveness
of the audit process and create
complexity and opportunities for
misallocations in monitoring, auditing

29NY Bar recommended that the Commission
eliminate the fixed total asset requirement applied
to commodity pools in order for the pools to meet
the eligible customer criteria. The fixed asset level
would not address situations where the pool
initially met the requirement but subsequently fell
to a lower asset level because of investor
redemption or trading losses. In the alternative, NY
Bar commented that the fixed asset level
requirement should be applied only at the inception
of trading.

30NFA, MFA, NYCE, and Goldman, NY Bar
commented that proprietary interest in excess of ten
percent should be permitted so long as it is
disclosed. CBT commented that the limitation
should be clarified to state that an account would
not be disqualified from eligibility if from time to
time the ten-percent interest test were exceeded on
a temporary or marginal basis. This would permit
some limited flexibility as the limitation is applied
to commodity pool operators or CTAS setting up
new pools or liquidating old pools.

31NFA, MFA and Goldman.

32]Cl recommended that interests in registered
investment companies be excluded from the
limitation or, in the alternative, that it be acceptable
for the account manager to certify that it reasonably
believes it is in compliance with the requirements
of the regulation.

and implementing the separate
allocation procedures.33

3. Final Regulation 1.35(a—1)(5)(ii)

After consideration of the comments,
the Commission has determined to
modify the 1998 proposal’s list of
eligible customers to make it completely
consistent with the Part 36 list of
“eligible participants.’”34 Thus, the
Commission is including as eligible
customers natural persons, subject to
the Part 36 total asset requirement, and
floor brokers and traders.35 Likewise,
the Commission is removing the 1998
proposal’s restriction of self-directed
corporate qualified pension, profit
sharing, or stock bonus plans subject to
Title 1 of ERISA for those plans that
satisfy the “eligible participant” criteria
of Part 36. The Commission believes
that these entities are generally capable
of understanding bunched order and
post-execution allocation procedures
and risks. Further, in order to assist the
eligible customers in this
understanding, the Commission is
requiring that the account manager
disclose certain specific information to
them. These disclosure requirements,
discussed in detail in final rule
paragraph 1.35(a—1)(5)(iii) below, are
designed to apprise the account owner
of allocation methodologies, fairness
standards, availability of data for
comparing returns on investment, and
any proprietary accounts that may be
included in the bunched order.

The Commission has also determined
that it is appropriate to eliminate the
less than ten percent restriction on
proprietary interest that would have
been imposed upon the account
manager, the FCM allocating the order,
and other listed entities. The
Commission is aware that the proposed
limitation does not exist in other

33 MFA stated that requiring the limitation on
proprietary interest could provide an opportunity
for dishonest account managers to allocate
fraudulently by altering the extent of their
proprietary investment or otherwise changing the
group of accounts that trade within, rather than
outside, the bunched order. Goldman commented
that preferential allocations to accounts in which
the account manager has a proprietary interest
would be more readily apparent and therefore more
easily detected if the proprietary accounts were
included in the bunched order.

34 As previously noted, the Commission has
considered this group of entities and determined
that they are eligible to participate both in
transaction under the Part 36 pilot program and in
swaps and believes that they are sufficiently
sophisticated to monitor the results of any post-
execution allocations in their accounts.

35With regard to allocations to accounts owned
by natural persons, the Commission believes that
the various increased standards applicable to the
manner in which account managers will be required
to handle these accounts should mitigate the
Commission’s previously stated concerns.

markets and agrees with the
commenters that it would be
administratively burdensome and
difficult to manage and to enforce.
Among other things, the account
manager would have a difficult time
determining the level of interest held by
the total group of possible participants
who would be subject to the limitation.
That level of interest also would be
subject to fluctuation, would require
constant monitoring, and could result in
inadvertent violations, e.g., when
redemption in a fund occurred. The
Commission also is aware that the
eligible customers may prefer to invest
with an account manager who has a
significant proprietary interest in the
trading activity, i.e., an account manager
who puts his or her money at risk along
with that of the customer. Finally, the
Commission agrees with the
commenters who stated that, if the
allocation procedures are fair, they
remain so even if the account manager
has an interest in an included account.

Therefore, the proposed interest
limitations have been deleted. In
addition, eligible account managers
have been included in the list of eligible
customers for whom orders may be
placed and allocated on a post-
execution basis. In order to assure that
an eligible customer is aware that an
account in which the account manager
has an interest may be included with
the customer’s account in the bunched
order, the Commission is requiring, as
discussed below, that the account
manager disclose his or her policies
with regard to this issue.

D. Disclosure—Final Regulation
1.35(a—1)(5)(iii)

As previously noted, the 1998
proposal required that the customer
consent, in writing to the use of eligible
order procedures, and the proposal
placed a less than ten percent interest
limitation on proprietary orders that
could be included in the bunched order.
Because the Commission has concluded
that the customer protection intended to
be provided by these proposed
requirements can be provided as
effectively through detailed disclosure,
the Commission has determined to
substitute disclosure requirements for
the proposal’s consent requirement and
proprietary interest limitation.

These disclosure requirements are
based upon comments submitted by
NFA and MFA both of which stated that
strengthened customer protection could
be attained by expanding disclosure
requirements. Among other things, NFA
proposed that the regulation should
require that eligible account managers
describe to their customers, in general
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terms, their basic approach to allocating
trades among participants in a particular
trading program. NFA stated that the
account manager should be required to
represent to eligible customers that it
regularly reviews each account to assure
that the allocation methodology has
been fair and equitable and that it will
document the internal procedures and
results of its regular analysis and
maintain these procedures and results
as firm records.30

MFA commented that the account
manager should be required to disclose
to the customer the nature of its
allocation methodology and the fairness
standard required of the methodology,
the ability of the customer to request
confirmation regarding the operation of
the methodology, and the extent to
which the account manager includes
accounts in which it has an interest in
the bunched order. According to MFA,
requiring that disclosure to the customer
include this information would assure
that the customer would be able to
provide informed consent to
participation in the bunched order and
fair allocation procedures.

The Commission has drawn upon
these NFA and MFA comments to craft
the disclosure requirements found in
the final regulation and described
below. The Commission believes that
compliance with these requirements
will assure that the customer is armed
with adequate knowledge of the
bunched order and post-execution
allocation procedures as they apply to
his or her account and thus will have an
enhanced ability effectively to monitor
account activity. Thus, these disclosure
requirements are an appropriate
substitute for the written customer
consent requirement and less than ten-
percent proprietary interest limitation.

Before placing the initial order
eligible for post-execution allocation,
the account manager must disclose the
following to each of its customers to be
subject to post-execution allocation:

(i) The general nature of the allocation
methodology the account manager will
use;

(ii) The standard by which the
account manager will judge the fairness
of allocations;

(iii) The ability of the customer to
review summary or composite data
sufficient for that customer to compare
its results with those of other relevant
customers;37 and

30 As discussed below, NFA strongly supported
the proposed requirement that each account
manager make available data sufficient for
customers to compare their results with those of
other relevant customers.

37 Of course, the account manager would be
expected to disclose the customer’s ability to

(iv) Whether accounts in which the
account manager may have any interest
may be included with customer orders
in orders eligible for post-execution
allocation.

E. Account Certification

1. Proposed Regulation 1.35(a—1)(5)(iv)

In 1998 proposal required that, before
placing the initial eligible order, the
account manager certify in writing to
each FCM executing and/or allocating
any part of the order that the account
manager was aware of the eligible order
provisions and would comply with
those provisions. Further, the account
manager was required to provide each
FCM allocating the order with a list of
eligible futures accounts.

The certification requirement was
designed to assure that the account
manager, who has overall responsibility
for compliance with the eligible order
provisions, was cognizant of, and would
comply with, the provisions. The
certification requirement would need to
be made only once to each applicable
FCM, and not on an order-by-order
basis.38 The extent of the account
manager’s compliance with these
requirements would be determined
during audits and on a for-cause basis.

2. Comments Received

Commenters addressing the
certification issue generally made two
suggestions. First, the certification
should be made only to the clearing
FCM;39 and second, the certification
should remain in effect unless
revoked.40 With regard to the
requirement that the account manager
provided a list of eligible futures
accounts, IClI commented that, rather
than requiring a cumulative list, the
Commission should permit an account
manager to provide the FCM with
eligibility information on an account
either when it is opened or once a
determination is made that it is an
eligible account for purposes of the
regulation.41

compare its results with those of similarly traded
accounts in which the account manager has an
interest, if such accounts are included. In those
circumstances, the accounts in which the account
manager has an interest would be accounts “‘of
other relevant customers.”

38 Where the account manager places orders
directly with a floor broker rather than an executing
FCM, the certification would have to be filed only
with each FCM allocating any part of an eligible
order and not with the floor broker.

39NFA, NYMEX, and Goldman, MFA suggested
that the certification be made either to the clearing
FCM or to the NFA. NFA also commented that the
term “represent” should be used in place of
“certify.”

40NFA, CBT, and NYMEX.

41 Man commented that the failure of an account
manager to inform the FCM of any deviations or

3. Final Regulation 1.35(a—1)(5)(iv)

After consideration of the comments
received, the Commission has
determined that the account manager
certification need be provided only to
the FCM clearing any part of an order
eligible for post-execution allocation to
the ultimate customers. Further, this
certification, once made, will continue
in effect until the account manager
revokes it or the FCM is otherwise
notified of a change.

With regard to the identification of
the eligible customer accounts, the
Commission agrees that a list of the
accounts need not be required. Rather,
the Commission has determined to
require only that the account manager
must identify these accounts to the FCM
clearing any part of an order eligible for
post-execution allocation. Identification
may be accomplished by list; by notice
at the opening of the account; by letter
if the determination is made after the
account is open; or by other, similar
method. The Commission continues to
believe that the requirement that the
account manager identify the eligible
customer accounts to the FCM should
enable the FCM to insure that
allocations are made only to those
eligible customer accounts.42

Finally, in order to facilitate
compliance with the requirements of
this rule, as well as to facilitate the
detection and deterrence of fraud,
money laundering and other abusive

changes to the list of eligible accounts, as well as
the potentially large number of accounts which may
be on the list, could result in potential errors and
delays in trade processing. The responsibility for
fair, non-preferential allocation of orders among
accounts is that of the account manager and not the
FCM. Obviously, whether or not a list was provided
to the FCM, an FCM has an ongoing obligation to
inquire if there are appearances of preferential
allocations. Thus, Man proposed that the
requirement to provide a list of eligible futures
accounts to the FCM not be required since it serves
no meaningful purpose.

42The account manager must notify the clearing
FCM when the account manager has notice that a
previously identified eligible account is no longer
eligible to be included in bunched orders allocated
on a post-execution basis. However, if the account
manager has a reasonable basis to believe that the
account will regain its eligibility status within 10
business days, the account manager need not notify
the FCM and may continue to treat that account as
an eligible account. This timeframe is consistent
with the maximum of 10 business days which may
be granted by the Commission, in its discretion, to
allow an FCM or IB to achieve compliance with the
§1.17 net capital requirements without having to
transfer accounts and cease doing business. Thus,
although a commodity pool would no longer be an
eligible account if its total assets fell below the
$5,000,000 threshold because of investor
redemptions or trading losses, the account manager
may continue to treat that commodity pool as an
eligible customer account if the account manager
has a reasonable basis to believe that the reduction
in assets is temporary and that the commodity
pool’s total assets will be increased to the
$5,000,000 within 10 business days.
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financial schemes, the Commission has
determined that an additional
certification requirement is appropriate.
Foreign advisers must also provide to
each FCM clearing any part of an order
eligible for post-execution allocation a
written certification from a foreign
authority that (1) the foreign adviser’s
activities are subject to regulation by
that foreign authority and (2) the foreign
authority will provide, upon request of
the Commission or Department of
Justice, information that relates to the
foreign adviser’s compliance with this
rule.

F. Allocation
1. Proposed Regulation 1.35(a—1)(5)(v)

The 1998 proposal required that the
account manager and the clearing FCM
allocate the order to eligible
participating customer accounts prior to
the end of the day the order is executed.
Further, the proposal required that
allocations be fair and nonpreferential,
taking into account the effect on each
relevant portfolio in the bunched order.
These allocation requirements were
designed to assure that allocations were
made fairly, in a timely manner, and
only to eligible customer accounts.

As stated in the 1998 proposal,
although the account manager has the
responsibility for employing a system
that results in fair, equitable, and non-
preferential allocations, the FCM does
assume some responsibility with regard
to the fairness of the allocations.43 If the
FCM were directed to allocate eligible
orders to previously unidentified
accounts or became aware of what
appeared to be preferential allocations,
the FCM would be required to make a
reasonable inquiry and, if appropriate,
to refer the matter to the appropriate
regulatory authority.

2. Comments Received

Among the comments received that
addressed the allocation requirements,
NFA stated that it would be helpful to
indicate that account managers should
provide allocation information as soon
as practicable after the entire transaction
is executed but no later than the end of
the day. Further, NFA suggested that the
Commission clarify that “‘end of the
day” might be defined by certain
contract market or FCM operational
timetables.44 MFA commented that

43 As discussed herein, FCM responsibilities
regarding the fairness of allocations are those of the
clearing FCM.

44 NFA encouraged the Commission to require
that eligible account managers disclose to their
customers that they will provide allocation
information as soon as practicable after an entire
transaction is executed, but no later than as

order allocation should be required no
later than the deadline for the
submission of trade data established by
the exchange on which the trade is
made.

Two commenters expressed concerns
regarding allocation responsibilities
proposed to be imposed on the FCMs.
NY Bar commented that the requirement
that the FCM conduct reasonable
inquiry and refer to regulatory
authorities any situations in which an
order allocation formula appears to be
abandoned or significantly departed
from poses an unreasonable burden
upon the FCM. In a similar vein, CBT
commented that it is unnecessary to
require the FCMs to have
responsibilities above and beyond those
already placed on them to ensure fair
and equitable treatment of their
customers by Regulation 166.3, which
requires that FCMs diligently supervise
the handling of customer accounts.

Finally, NFA suggested that among
the representations that the eligible
account manager should be required to
make to his or her customers is that the
allocation methodology will be: (1) Non-
preferential, so that no account or group
of accounts receive consistently
favorable or unfavorable treatment; (2)
sufficiently objective and specific that
the appropriate allocation for a given
trade can be verified in an independent
audit; and (3) consistently applied.

3. Final Regulation 1.35(a—1)(5)(v)

After consideration of the comments
received, the Commission has
determined to modify the timeliness
and fairness standards and to add as
allocation requirements the NFA'’s
proposed representations regarding the
allocation methodology. The
requirement that allocations must be
made only to the accounts of eligible
customers is being retained.

With regard to the timeliness of the
allocations, the Commission is revising
the standard to require that allocations
must be made as soon as practicable
after the entire transaction is executed,
but no later than the end of the day the
order is executed.45> The Commission is
aware of no reason to postpone the
allocations until the end of the day in
situations where the results of the entire
transaction are already known and
fairness to the included accounts can
thus be attained without further delay.
Although it is no longer separately
stated in this paragraph, the

required by certain exchange or FCM operational
timetables.

45 As used herein, the term “‘entire transaction”
includes the bunched futures and/or option order(s)
and all related transactions executed in all markets
for the included accounts.

Commission continues to believe that
the definition of “‘end of the day” for
purposes of post-execution allocation
may be specified by exchange rule. That
provision was removed as an allocation
requirement because it was redundant.
Paragraph 1.35(a—1)(5) of the final rule
already provides that orders eligible for
post-execution allocation must be
handled in accordance with exchange
rules submitted to the Commission
pursuant to Section 5a(a)(12)(A) and
Regulation 1.41.

The Commission has modified the
basic fairness standard of the allocation
requirements in two areas. First, the
standard in the final rule requires that
the allocations must be fair and
equitable and that no account or group
of accounts may receive consistently
favorable or unfavorable treatment.46
The Commission is aware that the
existence of preferential allocations is
best determined over a period of time
and not on the basis of individual
allocations.47

Second, since the requirement that
there must be a portfolio containing
instruments which are either exempt
from regulation pursuant to the
Commission’s regulations or excluded
from Commission regulation under the
Act has been deleted, the fairness
standard no longer refers to *‘taking into
the account the effect on each relevant
portfolio in the bunched order.”
Nonetheless, even without a portfolio
requirement, the Commission expects
that audits determining the fairness of
allocations among accounts will
consider all instruments and all
transactions relevant to the accounts
being audited.

With respect to the account manager’s
allocation methodology, the
Commission has determined to include
as an allocation requirement NFA’s
proposed required representations
regarding that methodology. That is, the

46 This requirement is consistent with allocation
responsibilities imposed upon banks. Banking
regulators require that banks effecting securities
transactions for customers establish written policies
and procedures for the fair and equitable allocation
of securities and prices to the accounts when orders
are placed for the same security. See 12 C.F.R.
§208.24(9)(2) (1998) (requiring such procedures for
state member banks); 12 C.F.R. §12.7(a)(2) (1998)
(requiring such procedures for national banks).

47The Commission is also aware that an account
in which the account manager has an interest could,
on a given day, even using random allocation
methodology, receive better allocations than one or
more of the included customer accounts. The
Commission would not, absent evidence to the
contrary, find that this allocation violated the
fairness standard so long as the account manager
could demonstrate that the results were consistent
with the allocation methodology disclosed by the
account manager and so long as the favorable
allocation is not representative of a pattern of
preferential allocation.
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allocation standard in the final rule will
include a requirement that the account
manager’s allocation methodology must
be (1) sufficiently objective and specific
that the allocation for a given trade can
be verified in an independent audit and
(2) consistently applied.

Finally, the requirement that
allocations must be made only to the
accounts of eligible customers and must
be made in a fair and equitable manner
remains as stated in the proposal. The
account manager has the responsibility
for employing a system that results in
fair, equitable, and non-preferential
allocations. The FCM generally has the
responsibility for complying with
instructions from the account manager.
The FCM also has additional
responsibilities with regard to the
allocations. If the account manager were
to direct the allocation of fills into an
account that has not been identified as
an eligible account or if the FCM
becomes aware of what appear to be
preferential allocations, the FCM is
required to make a reasonable inquiry
and, if appropriate, to refer the matter to
the appropriate regulatory authority,
i.e., the Commission, NFA, or the FCM'’s
designated self regulatory organization
(““DSRO”). In addition, the FCM must
act consistently with its obligations
under Regulation 166.3 to supervise
diligently the handling of its customer
accounts.

G. Recordkeeping

1. Proposed Regulation 1.35(a—1)(5)(vi)

The 1998 proposal required that each
eligible order and the account manager
placing the order be identified on the
order tickets at the time of placement.
Each transaction resulting from an
eligible order was required to be
identified on contract market trade
registers, other computerized trade
practice surveillance records, and
confirmation statements provided to
eligible customer accounts. These
requirements were designed to assure
the existence of a complete audit trail
from order placement through order
allocation.

The 1998 proposal required that each
account manager must make available,
upon request of a representative of the
Commission or the United States
Department of Justice, customer consent
documents and records reflecting
futures and option transactions, other
transactions executed pursuant to the
portfolio management strategy, and any
other records that would identify the
management strategy and relate to, or
reflect upon, the fairness of the
allocations. Finally, it required that each
account manager must make available

for review, upon request of an eligible
customer, data sufficient for that
customer to compare its results with
those of other relevant customers,
prepared so as not to disclose the
identity of individual account holders.
The description of the requirement in
terms of data was intended to permit the
use of established methods used by
sophisticated institutional investors in
securities to measure and to compare
performance. The comparison data
could be prepared without requiring the
disclosure of the identity of individual
account holders.

2. Comments Received

With respect to the requirement that
the eligible order and the account
manager placing the order must be
identified on the office and floor order
tickets, NFA suggested that the account
manager be identified by code or other
appropriate identifier, and CBT
guestioned the necessity of designating
the account manager on the original
order tickets. MFA and CBT suggested
that the rule should permit the use of a
group identifier with respect to the
group of accounts to be allocated in the
bunched order.48 MFA and CBT were
opposed to the requirement that eligible
order transactions be identified on trade
registers and other computerized trade
practice surveillance records.4® Several
commenters suggested that the
requirement that trades be identified on
confirmation statements provided to the
customer accounts should be deleted.50
Most of those commenters stated that
such a requirement was redundant and
unnecessary once the customer has been
informed that orders for his or her
account would be placed and allocated
pursuant to the eligible order
procedures.

MFA addressed the requirement that
the account manager make certain
information available, upon request, to
the Commission or the Department of
Justice. MFA objected to the
requirement that the account manager
maintain records demonstrating the
relationship between the futures and
other transactions. It contended that the
eligible order relief should be available

48|n its comment objecting to the proposal’s

requirement that an eligible order must be
identified throughout the execution, clearing, and
confirmation procedures, MFA stated that the
account manager should be required to identify the
orders as eligible orders at the time of entry and on
its trade blotter and allocation sheets.

49 MFA stated that the cost of requiring
compliance would be large without achieving any
identifiable separate regulatory objective. CBT
stated that the requirement would result in
excessive cost to the industry and that the benefit
of this type of information is questionable.

S0NFA, MFA, CBT, Goldman, and Man.

without regard to whether there were
any other transactions and that the
records demonstrating any trading
strategy could cause unnecessary
disclosure of proprietary trading
strategies and procedures. MFA further
commented that the rule should be
narrowed to require retention only of
information essential to the
determination of the appropriateness of
the allocations made.

Numerous commenters addressed the
requirement that comparative data be
made available to the customer so that
he or she could compare results with
those of other relevant customers. NYCE
supported the requirement as stated.5
NFA supported it as modified to define
the data required to be made available
as “‘performance” data. ICI supported it
as modified to define the data as
‘“‘aggregated’” or ‘“‘composite”
information. MFA recommended that
the rule not require disclosure of
comparative account information of
other customers, but rather disclosure of
summary information for the accounts
for which such orders are made. NY Bar
and CME recommended that the
requirement be deleted.52

3. Final Regulation 1.35(a—1)(5)(vi)

The Commission has determined to
make several revisions to the proposed
recordkeeping requirements. In order to
provide for a more complete audit trail
and consistent with SEC recordkeeping
requirements applicable to investment
advisers, the Commission is adding a
requirement that the account manager,
prior to placing the order, create and
timestamp a document reflecting the
terms of the order and the expected
allocation thereof (*‘order origination
document’).53 Any subsequent decision

51 NYCE further commented that the data should
also be required to be made available to regulatory
authorities.

52NY Bar recommended, as an alternative,
requiring the availability of comparable trading data
for audit by the NFA. CME commented that the
account manager’s primary regulator should impose
such a requirement if it determines that such a
requirement is necessary.

53 Among the books and records to be maintained
by investment advisers registered or required to be
registered under section 204 of the Investment
Advisers Act of 1940 are the following:

A memorandum of each order given by the
investment adviser for the purchase or sale of any
security, of any instruction received by the
investment adviser from the client concerning the
purchase, sale, receipt or delivery of a particular
security, and or any modification or cancellation of
any such order or instruction. Such memoranda
shall show the terms and conditions of the order,
instruction, modification or cancellation; shall
identify the person connected with the investment
adviser who recommended the transaction to the
client and the person who placed such order; and
shall show the account for which entered, the date
of entry, and the bank, broker or dealer by or
through whom executed where appropriate. Orders
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to alter the included accounts, proposed
allocation, or other terms of the order
would likewise be required to be
documented and timestamped. The
Commission is specifying the
information that must be retained, not
the type or format of the document on
which such information must be
recorded. For instance, if an order and
its allocation methodology were
generated based upon a computer
program, a copy of the computer-timed
output document might be adequate. If
an order were to be allocated according
to a standardized methodology
described in a pre-existing document,
the timestamped order origination
document need only reflect the terms of
the order and a reference to the
allocation methodology in that
document, or to the document, as
appropriate. The basic requirement is
that the order origination document,
which must be retained pursuant to
Regulation 1.31, must assist an auditor
in tracing the allocations attributable to
a specific transaction by documenting
the origin of that transaction.54

With regard to the information
required to be identified on the office
and/or floor order tickets, the
Commission agrees with the
commenters that a group identifier or
other code would be adequate, so long
as the order is identified as an order
eligible for post-execution. Thus, the
Commission has deleted the
requirement that the account manager
placing the order must be identified on
the order tickets. However, in keeping
with the Commission’s intention to

entered pursuant to the exercise of discretionary
power shall be so designated. 17 C.F.R. § 275.204—
2(a)(3) (1997).

Registered investment companies are also
required to maintain records. Section 31(a) of the
Investment Company Act of 1940 and Rule 31a—
1(b)(5) thereunder require that registered
investment companies maintain a current record of
each brokerage order for securities, whether
executed or unexecuted, showing, among other
things, the terms and conditions of the order, the
time of order entry or cancellation and the time of
receipt of report of execution. 17 C.F.R. §270.31a—
1(b)(5) (1997). Rule 31a-1(b)(6) applies the Rule
31la-1(b)(5) recordkeeping requirements to all other
portfolio purchases or sales, such as futures
transactions. 17 C.F.R. § 270.31a-1(b)(6) (1997).

With regard to permissible procedures for
bunching orders and allocating trades in securities,
including the preparation of allocation
documentation prior to order placement, see SMC
Capital, Inc. SEC no-action letter (available
September 5, 1995) and Pretzel & Stouffer SEC no-
action letter (available December 1, 1995). Finally,
as previously noted, MFA commented that the
account manager should be required to identify
orders eligible for post-execution as such at the time
of entry and on its trade blotter and allocation
sheets. See n. 48.

54 Of course, the account manager must create and
retain a record reflecting the participation of all
accounts in each order eligible for post-execution
allocation, including the allocations.

enhance the ability of an auditor to trace
the allocations attributable to a specific
transaction, the Commission is also
requiring that the group identifier or
other code on each order ticket relate
back to the specific order origination
document described above.55

The Commission is retaining the
proposed requirement that each
transaction executed based upon an
order eligible for post-execution
allocation be identified on contract
market trade registers and other
computerized trade practice
surveillance records. The Commission
continues to believe that this is an
important enhancement to the audit
trail in that it would permit an order to
be tracked throughout its processing.56
However, the Commission agrees with
the commenters that the proposed
requirement that the transactions must
also be identified on confirmation
statements provided to eligible customer
accounts is unnecessary. Once the
eligible customers have been informed
that orders for their accounts will be
placed and allocated as orders eligible
for post-execution allocation, the trades
need not be identified separately on
confirmation statements.

The proposed requirement that
records be made available, upon
request, to the Commission and
Department of Justice has been retained,
but modified to comport with other
revisions to the 1998 proposal. The
reference to consent documents has
been revised to refer to disclosure
documents, and the reference to the
portfolio management strategy has been
deleted. The requirement that records be
made available to a customer for that
customer to compare its results with
those of other relevant customers has
also been retained, but modified. As
suggested by commenters, the provision
specifies “‘summary” or “‘composite”
data. The Commission believes that this
revision should allay concerns that the
disclosure of comparative account
information might lead to the
identification of a particular customer.57

551f the account manager places multiple orders
to satisfy the investment criteria documented on the
order origination document, each of the order
tickets must contain the group identifier or other
code that relates back to that specific order
origination document.

56 Because of the potential for misallocation, each
exchange should routinely monitor the placement,
execution, and allocation of orders eligible for post-
execution allocation as part of its trade practice
surveillance program.

57 Additionally, as previously stated, the account
manager would be required to disclose to a
customer that customer’s ability to review
composite or summary data sufficient for that
customer to compare its results with those of
similarly traded customers, including similarly
traded accounts in which the account manager has

H. Contract Market Rule Enforcement
Programs

1. Proposed Regulation 1.35(a—1)(5)(vii)

The 1998 proposal required that, as
part of its rule enforcement program,
each contract market that adopted rules
allowing the placement of eligible
orders must adopt audit procedures to
determine compliance with certain
account certification, allocation, and
recordkeeping requirements.

This surveillance requirement, to be
met by the exchange as part of its
routine oversight of member firms, was
deemed necessary to deter possible
unlawful activity and to ensure that an
adequate audit trail existed for eligible
orders. Under the proposal, the contract
market was required to adopt audit
procedures to determine compliance
with (1) the certification requirements;
(2) the requirement that orders must be
allocated to eligible accounts by the end
of the day; and (3) the requirement that
eligible orders must be identified on
order tickets, trade registers, other
surveillance records, and customer
confirmation statements.

2. Comments Received

CBT and CSCE commented adversely
on the audit procedures proposed to be
required by exchanges. CBT commented
that the responsibility for the
surveillance of account managers seems
to be appropriately placed on the NFA
rather than on the exchange on which
the trades are transacted. Thus, CBT
argued that it would be duplicative and
unduly burdensome to require
exchanges to conduct specific regulatory
reviews of these types of accounts as
part of the regulations. CSCE
commented that many of the areas
required to be reviewed pertained to
back-office FCM activities, which would
fall within the scope of the review
conducted by the FCM’s DSRO and
which would not be part of each
exchange’s rule enforcement program.
Thus, according to CSCE, the only areas
that would be subject to audit under an
exchange rule enforcement program
would be the requirement that eligible
order transactions be identified on floor
orders, exchange trade registers and
other trade practice surveillance
records.

3. Final Regulation 1.35(a—1)(5)(vii)

The Commission continues to believe
that oversight of these areas should be
required. However, in response to the
comments, the Commission has

an interest. Thus, the specific amount and extent of
information to be provided could be determined by
agreement between the account manager and his or
her customer.
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modified the responsibilities identified
by the 1998 proposal as part of an
exchange’s rule enforcement program.
Audit of the recordkeeping
requirements pertaining to data on
exchange computerized records and
entry data required on order tickets will
remain as a responsibility of an
exchange’s rule enforcement program.58
Audit of certain of the certification,
allocation, and recordkeeping
requirements that pertain to the FCM
will be a responsibility of the DSRO of
the member firm. Thus, during its audit
of a member firm, the DSRO will be
required to determine that (1) the
account manager’s certification
document is on file; (2) eligible
customer accounts are identified; (3)
allocations are made to eligible
customer accounts; and (4) allocations
are made by the end of the day the order
is executed. Routine audit of the
requirements that pertain to the account
manager, such as fairness and adequacy
of disclosure, remains the responsibility
of the regulatory entity required to
perform oversight of the account
manager. The NFA, for instance, has the
responsibility to perform routine
oversight over member CTAs. Of course,
the Commission has the authority to
determine compliance with all of the
rule’s requirements and to conduct
investigations as appropriate.

I11. Conclusion

Subject to certain core regulatory
protections, the Commission’s final
regulation permits certain regulated
account managers to place orders for a
defined group of eligible customers
without providing specific customer
account identifiers at the time of order
placement or upon report of
execution.5® The commission

58 The exchange, as part of its rule enforcement
program, would be expected to examine the order
tickets for the presence of identifiers that would (1)
indicate that the order was eligible for post-
execution allocation and (2) relate back to the order
origination document. The exchange would not be
required to determine the validity of the identifier
that related back to the order origination document.

59 The Commission appreciates the views of the
law enforcement authorities that commented on the
previous proposals and shared their desire that
Commission-regulated futures and option markets
not be used as a vehicle to commit serious financial
crimes. It is with those concerns in mind that the
Commission has crafted the protections
incorporated into the final regulation. These
protections include specific eligibility requirements
for account managers and customers, as well as
disclosure, allocation and recordkeeping provisions
intended to document fair and non-preferential
treatment of customers. Coupled with the strong
antifraud provisions of the Act and the
Commission’s rigorous supervision rule, these
protections should insure that the proposed
allocation procedure would not unduly threaten
customer protection or market integrity. Rather, the
rule should enable account managers acting in a

previously has identified the listed
customers as eligible to enter Part 35
swap agreements or to execute Part 36
contract market transactions. The
account managers would be required to
allocate the order as soon as practicable
after the entire transaction is executed,
but no later than the end of the day.50
As discussed below, in addition to the
customer safeguards being imposed,
significant existing and new audit trail
and recordkeeping requirements would
remain applicable.61

Under the regulation, the account
manager must disclose to the customer
that orders may be placed, executed,
and allocated as orders eligible for post-
execution allocation. The account
manager also must disclose the general
nature of the allocation methodology
that will be used and the standard by
which the account manager will judge
the fairness of the allocations.
Allocations must be fair and equitable,
so that no account or group of accounts
may receive consistently favorable or
unfavorable treatment.62 The allocation
methodology must be consistently
applied and must be sufficiently
objective and specific so that the
appropriate allocation for a given trade
can be verified in an independent
audit.s3

The account manager would be
required to maintain records that would,
among other things, reflect futures and
option transactions and that would
relate to, or reflect upon, the fairness of
the allocations. These records would be
available, upon request, to the
Commission or the Department of

fiduciary capacity to handle customer interest
without undermining any legitimate customer or
law enforcement interests.

60As previously noted, end-of-day or post-
execution allocation of bunched or block orders is
permissible on foreign futures exchanges and in the
cash and securities markets. The NYSE has
permitted end-of-day allocation of securities block
orders since October 1983. Interpretation 88-3 of
NYSE Rule 410(a)(3).

61 NFA commented that the Commission should
adopt the rule for a one-year pilot program and then
reevaluate its usage with an eye toward expanding
its application to other types of customers and
making other adjustments deemed appropriate
based upon experience. The Commission is
satisfied that, based upon its experience with this
issue, a pilot program is not necessary. Of course,
the Commission retains the right to amend this
regulation if actual experience with the rule
indicates that modification would be appropriate.

62\Where applicable, the employing firm of an
account manager should have appropriate internal
controls in place to address the added discretion
that the account manager will be able to exercise
pursuant to this regulation.

63 Pursuant to Regulation 166.3, an account
manager’s employer, if registered with the
Commission, has a duty diligently to supervise his
or her activities. Regardless of registration status, a
principal could be held liable for an account
manager’s wrongdoing under Section 2(a)(1)(A) of
the Act.

Justice. The account manager also
would be required to provide the
customer, upon request, with summary
or composite data sufficient for that
customer to compare results with those
of other similarly traded customers. The
account manager would be required to
disclose to the customer that customer’s
ability to obtain and review the
comparative data.

The rule requires that an account
manager disclose to customers whether
accounts in which the account manager
has any interest may be included with
customer accounts in bunched orders
eligible for post-execution allocation. In
addition, the recordkeeping
requirements would deter and facilitate
detection of misallocations, which may
indirectly benefit the account
manager.4 The regulation also requires
that an exchange that permits the
placement, execution, and allocation of
orders eligible for post-execution
allocation must adopt, as part of its rule
enforcement program, audit procedures
to determine compliance with relevant
recordkeeping provisions. The
exchange, or the DSRO of a member
firm clearing orders eligible for post-
execution allocation, must adopt audit
procedures to determine compliance
with relevant certification, allocation,
and recordkeeping requirements.

Under the regulation, the account
manager must, prior to order placement,
create and timestamp an order
origination document reflecting the
terms of the order and the expected
allocation of fills received. Any
subsequent change to the terms or
allocation must likewise be documented
and timestamped. These documents
must be retained under the
Commission’s record retention
regulation. The order must be identified
as an order eligible for post-execution
allocation by group identifier or other
code at the time of placement on the
floor order ticket and, if appropriate, on
the office order ticket. The group
identifier or other code on the order
tickets must relate back to the order
origination document. All trades
resulting from the execution of an order
must be identified on exchange trade

64 As a matter of state law or federal securities,
commodities, and banking law, eligible account
managers would have fiduciary responsibility for
their investment management activities. Account
managers would be subject to Section 4b, the
general antifraud provision of the Act. Account
managers who are also acting as CTAs or
commodity pool operators (‘““CPO”"), irrespective of
registration status, would also be subject to Section
40. Account managers who place orders for option
contracts would also be subject to Commission
Regulations 32.9 and 33.10, that prohibit fraud in
connection with commodity option transactions.
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registers and computerized trade
practice surveillance records.

Those requirements, in conjunction
with existing audit trail requirements,
should enable the Commission, other
regulatory agencies, and self-regulatory
organizations to track any eligible order
from time of placement to allocation of
fills. At the time of placement, the order
would be identified on the order
origination document and on order
tickets. These order tickets would be
timestamped upon receipt of the order.
The order executions would be
identified on trading cards and/or order
tickets and on exchange trade registers
by, among other things, both time and
price. The order tickets would be
timestamped again to identify time of
report of execution. The subsequent
allocation of the fills would be
maintained on FCM and exchange
records. Thus, an auditor could
determine, among other things, the size
and time of initial order placement, the
times and prices of executions, the
identities of accounts to which the fills
were allocated, and the prices and
quantities of the fills allocated thereto.

Based on the foregoing, the
Commission believes that this rule
strikes an appropriate balance between
regulatory protection and regulatory
relief.

1V. Other Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies consider the impact of
rules on small businesses. The
Commission has previously determined
that contract markets,65 FCMs,66
registered CPOs,%7 and large traders 68
are not “‘small entities” for purposes of
the RFA. The Commission has
previously determined to evaluate
within the context of a particular rule
proposal whether all or some CTAs
should be considered “‘small entities”
for purposes of the RFA and, if so, to
analyze the economic impact on CTAs
of any such rule at that time.6® CTAs
who would place orders eligible for
post-execution allocation pursuant to
these procedures would do so for
multiple clients and would be
participating as investment managers for
a sophisticated group of eligible
customers. Accordingly, the
Commission does not believe that CTAs
should be considered “small entities”
for purposes of this regulation.

6547 FR 18618, 18619 (April 30, 1982).
e61d.

671d. at 18620.

e81d.

691d.

Similarly, the Commission does not
believe that foreign advisers placing
orders pursuant to these procedures on
behalf of sophisticated foreign investors
should be considered *‘small entities”
for purposes of this regulation.
Therefore, the Chairperson, on behalf
of the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
action taken herein will not have a
significant economic impact on a
substantial number of small entities.
Regulation 1.35(a—would provide
relief from individual account
identification requirements, thereby
providing those small entities who
qualify and elect to use the relief with
a less burdensome method for satisfying
Commission Regulation 1.35
requirements.”0

B. Paperwork Reduction Act

When publishing final rules, the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13 (May 13, 1995)) imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. In
compliance with the Act, this final rule
informs the public of:

(1) The reasons the information is planned
to be and/or has been collected; (2) the way
such information is planned to be and/or has
been used to further the proper performance
of the functions of the agency; (3) an
estimate, to the extent practicable, of the
average burden of the collection (together
with a request that the public direct to the
agency any comments concerning the
accuracy of this burden estimate and any
suggestions for reducing this burden); (4)
whether responses to the collection of
information are voluntary, required to obtain
or retain a benefit, or mandatory; (5) the
nature and extent of confidentiality to be
provided, if any; and (6) the fact that an
agency may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it displays a
currently valid OMB control number.

The Commission has previously
submitted this rule in proposed form
and its associated information collection
requirements to the Office of
Management and Budget. The Office of
Management and Budget approved the
collection of information associated
with this rule on March 14, 1998, and
assigned OMB control number 3038—
0022 to the rule. The burden associated
with this entire collection, including
this final rule, is as follows:

Average burden hours per response—3609.26
Number of Respondents—15,691.00

70 The Commission received no comments
addressing its conclusions with regard to the RFA.

Frequency of Response—On Occasion

The burden associated with this
specific proposed rule is as follows:

Average burden hours per response—0.5
Number of Respondents—400.00
Frequency of Response—On Occasion

Persons wishing to comment on the
information required by this final rule
should contact the Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, DC
20503, (202) 395-7340. Copies of the
information collection submission to
OMB are available from the CFTC
Clearance Officer, 1155 21st Street, NW,
Washington, DC 20581, and (202) 418—
5160.

List of Subjects in 17 CFR Part 1

Brokers, Commodity futures,
Commodity options, Commodity trading
advisors, Commodity pools, Consumer
protection, Contract markets,
Customers, Designated self-regulatory
organizations, Futures commission
merchants, Members of contract
markets, Noncompetitive trading,
Reporting and recordkeeping
requirements, Rule enforcement
programs.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 5, 5a, 5b, 6(a), 6b,
8a(7), 8a(9) and 8¢, 7 U.S.C. 7, 7a, 7b,
8(a), 8b, 12a(7), 12a(9), and 12c, the
Commission hereby amends Part 1 of
Chapter | of Title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 14, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m,
6n, 60, 6p, 7, 7a, 7b, 8,9, 12, 123, 12c, 13a,
13a-1, 16, 164, 19, 21, 23 and 24.

2. Section 1.35 is amended by revising
paragraphs (a—1)(1), (a-1)(2)(i), and (a—
1)(4) and by adding paragraph (a—1)(5)
to read as follows:

§1.35 Records of cash commodity,
futures, and option transactions.
* * * * *

(a—l) * * *

(1) Each futures commission merchant
and each introducing broker receiving a
customer’s or option customer’s order
shall immediately upon receipt thereof
prepare a written record of the order
including the account identification,
except as provided in paragraph (a—1)(5)
of this section, and order number, and
shall record thereon, by timestamp or
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other timing device, the date and time,
to the nearest minute, the order is
received, and in addition, for option
customers’ orders, the time, to the
nearest minute, the order is transmitted
for execution.

(2)(i) Each member of a contract
market who on the floor of such contract
market receives a customer’s or option
customer’s order which is not in the
form of a written record including the
account identification, order number,
and the date and time, to the nearest
minute, the order was transmitted or
received on the floor of such contract
market, shall immediately upon receipt
thereof prepare a written record of the
order in nonerasable ink, including the
account identification, except as
provided in paragraph (a—1)(5) of this
section or appendix C to this part, and
order number and shall record thereon,
by timestamp or other timing device, the
date and time, to the nearest minute, the
order is received.

* * * * *

(4) Each member of a contract market
reporting the execution from the floor of
the contract market of a customer’s or
option customer’s order or the order of
another member of the contract market
received in accordance with paragraphs
(a=1)(2)(i) or (a=1)(2)(ii)(A) of this
section, shall record on a written record
of the order, including the account
identification, except as provided in
paragraph (a—1)(5) of this section, and
order number, by timestamp or other
timing device, the date and time to the
nearest minute such report of execution
is made. Each member of a contract
market shall submit the written records
of customer orders or orders from other
contract market members to contract
market personnel or to the clearing
member responsible for the collection of
orders prepared pursuant to this
paragraph as required by contract
market rules adopted in accordance
with paragraph (j)(1) of this section. The
execution price and other information
reported on the order tickets must be
written in nonerasable ink.

(5) Orders eligible for post-execution
allocation. Specific customer account
identifiers for accounts included in
bunched orders need not be recorded at
time of order placement or upon report
of execution if the requirements of this
paragraph are met. The bunched order
must be placed by an eligible account
manager on behalf of eligible customer
accounts and must be handled in
accordance with contract market rules
that have been submitted to the
Commission pursuant to Section
5a(a)(12)(A) of the Act and §1.41.

(i) Eligible account managers. The
person placing and directing the
allocation of an order eligible for post-
execution allocation must be one of the
following who has been granted
investment discretion with regard to
eligible customer accounts:

(A) A commodity trading advisor
registered with the Commission
pursuant to the Act;

(B) An investment adviser registered
with the Securities and Exchange
Commission pursuant to the Investment
Advisers Act of 1940;

(C) A bank, insurance company, trust
company, or savings and loan
association subject to federal or state
regulation; or

(D) A foreign adviser who provides
advice solely to foreign persons and
who is subject to regulation by a foreign
regulator or self-regulatory organization
that has been granted an exemption
pursuant to § 30.10 of this chapter or
has entered into a Memorandum of
Understanding or other arrangement for
cooperative enforcement and
information sharing with the
Commission (for the purposes of this
section, referred to as a ‘‘foreign
authority’), provided that the
certification required by paragraph (a—
1)(5)(iv)(C) of this section is made.

(i1) Eligible customers. The accounts
for which orders eligible for post-
execution allocation may be placed and
to which fills may be allocated must be
owned by the following entities:

(A) A bank or trust company;

(B) A savings and loan association or
credit union;

(C) An insurance company;

(D) An investment company subject to
regulation under the Investment
Company Act of 1940 (15 U.S.C. 80a-1,
et seq.) or a foreign investment company
performing a similar role or function
subject to foreign regulation, provided
that the investment company has total
assets exceeding $5,000,000;

(E) A commodity pool formed and
operated by a person subject to
regulation under the Act or a foreign
entity performing a similar role or
function subject to foreign regulation,
provided that the commodity pool or
foreign entity has total assets exceeding
$5,000,000;

(F) A corporation, partnership,
proprietorship, organization, trust, or
other entity, provided that the entity has
either a net worth exceeding $1,000,000
or total assets exceeding $10,000,000;

(G) An employee benefit plan subject
to the Employee Retirement Income
Security Act of 1974 or a foreign entity
performing a similar role or function
subject to foreign regulation, with total
assets exceeding $5,000,000 or whose

investment decisions are made by a
bank, trust company, insurance
company, investment adviser subject to
regulation under the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1,
et seq.) or a commodity trading advisor
subject to regulation under the Act;

(H) Any government entity (including
the United States, any state, or any
foreign government) or political
subdivision thereof, or any
multinational or suparnational entity or
any instrumentality, agency, or
department of any of the foregoing;

(1) A broker-dealer subject to
regulation under the Securities
Exchange Act of 1934 (15 U.S.C. 78a, et
seq.) or a foreign person performing a
similar role or function subject to
foreign regulation, acting on its own
behalf:

(J) A futures commission merchant,
floor broker, or floor trader subject to
regulation under the Act or a foreign
person performing a similar role or
function subject to foreign regulation,
acting on its own behalf;

(K) An eligible account manager, as
defined in paragraph (a—1)(5)(i) of this
section; or

(L) Any natural person with total
assets exceeding $10,000,000.

(iii) Disclosure. Before placing the
initial order eligible for post-execution
allocation, the account manager must
disclose the following to each of its
customers to be subject to post-
execution allocation:

(A) The general nature of the
allocation methodology the account
manager will use;

(B) The standard by which the
account manager will judge the fairness
of allocations;

(C) The ability of the customer to
review summary or composite data
sufficient for that customer to compare
its results with those of other relevant
customers; and

(D) Whether accounts in which the
account manager may have any interest
may be included with customer
accounts in bunched orders eligible for
post-execution allocation.

(iv) Account certification. Before
placing an order eligible for post-
execution allocation, the account
manager must provide the following to
each futures commission merchant
clearing any part of the order:

(A) If not previously provided,
certification, in writing, that the account
manager is aware of, and will remain in
compliance with, the requirements of
this paragraph. This certification shall
remain in effect until revoked by the
account manager; and
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(B) If not previously identified, the
identity of each eligible customer
account to which fills will be allocated.

(C) Foreign advisers must also provide
a written certification from a foreign
authority stating that the foreign
adviser’s activities are subject to
regulation by that foreign authority and
the foreign authority will provide, upon
request of the Commission or
Department of Justice, information that
relates to the foreign adviser’s
compliance with the requirements of
this paragraph.

(v) Allocation. Orders eligible for
post-execution allocation must be
allocated in accordance with the
following:

(A) Allocations must be made only to
the accounts of eligible customers.

(B) Allocations must be made as soon
as practicable after the entire transaction
is executed, but no later than the end of
the day the order is executed.

(C) Allocations must be fair and
equitable. No account or group of
accounts may receive consistently
favorable or unfavorable treatment.

(D) The allocation methodology must
be sufficiently objective and specific so
that the appropriate allocation for a
given trade can be verified in an
independent audit.

(E) The allocation methodology must
be consistently applied.

(vi) Recordkeeping. The following
recordkeeping requirements apply to
orders eligible for post-execution
allocation:

(A) Prior to order placement, each
account manager must create and
timestamp an order origination
document reflecting the terms of the
order and expected allocation thereof.
Any subsequent determination to alter
any terms or allocation of the order
should likewise be documented.

(B) Each order must be identified by
group identifier or other code on the
office and/or floor order tickets at the
time of placement. The group identifier
or other code on each order ticket must
relate back to the specific order
origination document required by
paragraph (a—1)(5)(vi)(A) of this section.

(C) Each transaction must be
identified as part of an order eligible for
post-execution allocation on contract
market trade registers and other
computerized trade practice
surveillance records.

(D) Each account manager must make
available, upon request of any
representative of the Commission or the
United States Department of Justice, the
following records:

(1) The disclosure documents
required pursuant to paragraph (a—
1)(5)(iii) of this section; and

(2) Records reflecting futures and
option transactions and other
transactions and any other records,
including the order origination
document, that would identify the
management strategy or the allocation
methodology or would relate to, or
reflect upon, the fairness of the
allocations.

(E) Each account manager must make
available for review, upon request of an
eligible customer, summary or
composite data sufficient for that
customer to compare its results with
those of other relevant customers. These
summary data may be prepared so as
not to disclose the identity of individual
account holders.

(vii) Self regulatory organization rule
enforcement and audit procedures. As
part of its rule enforcement program,
each contract market that adopts rules
that allow the placement of orders
eligible for post-execution allocation
must adopt audit procedures to
determine compliance with the
recordkeeping requirements identified
in paragraph (a—1)(5)(vi) (B) and (C) of
this section. Each contract market, or
the designated self-regulatory
organization of a member firm, must
adopt audit procedures to determine
compliance with the certification and
allocation requirements identified in
paragraphs (a—1)(5)(iv) and (a—1)(5)(v)
(A) and (B) of this section.

* * * * *

Issued in Washington, DC on August 21,

1998 by the Commission.

Catherine D. Dixon,

Assistant Secretary of the Commission.

[FR Doc. 98-22933 Filed 8-26-98; 8:45 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Maintenance of Minimum Financial
Requirements by Futures Commission
Merchants and Introducing Brokers

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rules.

SUMMARY: Rule 1.12 of the Commodity
Futures Trading Commission
(Commission or CFTC) 1 sets forth the
early warning reporting requirements
for futures commission merchants
(FCMs) and introducing brokers (IBs).
These requirements are designed to
afford the CFTC and industry self-
regulatory organizations (SROs)

1Commission rules are found at 17 CFR Ch. |
(1998).

sufficient advance notice of a firm’s
financial or operational problems to take
any protective or remedial action that
may be needed to assure the safety of
customer funds and the integrity of the
marketplace.

The Commission is adopting as
proposed an amendment to Rule 1.12,
applicable to FCMs only, to require
immediate notification by an FCM to the
CFTC and its designated self-regulatory
organization (DSRO) if an FCM knows
or should know that it is in an
undersegregated or undersecured
condition, i.e., that the FCM has
insufficient funds in accounts
segregated for the benefit of customers
trading on U.S. contract markets or has
insufficient funds set aside for
customers trading on non-U.S. markets
to meet the FCM’s obligations to its
customers. The term “funds” in this
context includes accrued amounts due
to or from the FCM’s clearing
organizations and/or carrying brokers in
connection with customer-related
activities, typically the daily or intraday
variation settlement.

The Commission is also adopting
amendments to Rule 1.12, as proposed,
to require immediate notification of
certain events pertaining to
undercapitalization or failure to satisfy
margin calls, where notice has been
required within 24 hours. In addition,
the Commission has determined to
codify a previous staff interpretation
that permits notices required by Rule
1.12 to be filed by facsimile in lieu of
telegraphic means and to require
immediate telephonic notice as well.
EFFECTIVE DATE: September 28, 1998.
FOR FURTHER INFORMATION CONTACT:
Paul H. Bjarnason, Jr., Deputy Director
and Chief Accountant, or Lawrence B.
Patent, Associate Chief Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone
(202) 418-5430.

SUPPLEMENTARY INFORMATION:

l. Introduction

On January 6, 1998, the Commission
proposed amendments to the early
warning requirements set forth in Rule
1.12.2 These proposals included: (1) a
new requirement for an FCM to notify
the CFTC and its DSRO immediately (by
telephone call to be followed
immediately by telegraphic or facsimile
notice) when it knows or should know
that it is in an undersegregated or
undersecured condition; (2) requiring
immediate telephonic notice, rather

263 FR 2188 (Jan. 14, 1998).
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than notice within 24 hours, when an
FCM or IB is undercapitalized or when
an account must be liquidated,
transferred or allowed to trade for
liquidation only; and (3) codifying a
previous staff interpretation that permits
written notices to be filed by facsimile
in lieu of telegraphic means.3

The 60-day comment period expired
on March 16, 1998. The Commission
received eight comment letters. Three
FCMs, GNI Incorporated (GNI), FIMAT
USA Inc. (FIMAT) and Lind-Waldock &
Company (LWC), each submitted a
comment letter. One comment letter was
submitted on behalf of six exchanges
(Chicago Board of Trade, Chicago
Mercantile Exchange (CME), Kansas
City Board of Trade, Minneapolis Grain
Exchange, New York Cotton Exchange
and New York Mercantile Exchange,
collectively referred to as the
Exchanges). Another exchange, the
Coffee, Sugar & Cocoa Exchange (CSCE),
submitted its own comment letter. The
other commenters were the Association
of the Bar of the City of New York’s
Committee on Futures Regulation (NYC
Bar), National Futures Association
(NFA) and the Futures Industry
Association (FIA).4 The commenters
expressed concern about the “should
know’’ portion of the reporting standard
in the proposed undersegregation notice
rule. Some of the commenters suggested
alternatives to the proposals. These
comments and alternatives are
discussed more fully below.

The Commission has considered
carefully the comments received. Based
upon these comments, discussions
between Commission staff and industry
representatives and the Commission’s
reconsideration of this subject, the
Commission has determined to adopt a
new Rule 1.12(h) as proposed so that an
FCM will be required to notify
immediately the CFTC and its DSRO of
an undersegregated or undersecured
condition if it knows or should know
the condition exists. The Commission
has also provided in the preamble of
this release, in response to suggestions
from FIA and NFA, an example of the

3The CFTC’s Division of Trading and Markets has
stated that any notice required to be transmitted to
the CFTC under Rule 1.12 by telegraphic notice
may be transmitted by facsimile machine. See
CFTC’s Advisory No. 90-2, [1987-1990] Transfer
Binder] Comm. Fut. L. Rep. (CCH) 124,599 (Feb. 6,
1990). The CFTC proposes to codify this Advisory
throughout Rule 1.12 to make clear that any written
notice can be provided either through telegraphic
means or via facsimile transmission.

4In addition, the comment file contains a
memorandum from Commissioner Holum’s office
concerning a meeting on February 10, 1998, with
staff of Cargill Investor Services, Inc. and Cargill
Grain Division (collectively, Cargill) during which
the rule proposals, among other things, were
discussed.

circumstances that would trigger a
requirement to report under the new
standard. The other rule amendments
have been adopted essentially as
proposed.

I1. Rule Amendments
A. Undersegregation Notice

1. Proposal

FCMs occasionally have become
undersegregated as a result of market
movements which cause deficits in the
accounts they carry on behalf of their
customers. Generally, the
undersegregated condition is discovered
as a result of the segregation calculation,
which under Commission rules is
required to be completed by noon on the
business day following the day of the
market movements. Most FCMs are able
to avoid any undersegregated condition
which might have occurred on the same
business day for which the segregation
calculation is made, using proprietary
funds or through collection of deficits
by wire transfer arrangements made
with customers. However, this is not
always the case. During the market
downturn on October 27, 1997, the
Commission was made aware that a few
FCMs experienced undersegregation to a
degree that they were unable to make up
the shortfall from their own internal
proprietary funds. Infusions of external
capital were required in those cases to
correct the undersegregated conditions.
The Commission is also aware that, in
at least one case, an FCM was aware that
it was undersegregated as of the close of
business on October 27, due to losses in
the accounts of a single customer.
Further, this FCM was aware on October
27 that it was likely this customer
would default in its obligations to the
FCM and that, as a result, the FCM
would be undersegregated. Further, the
FCM also knew that it did not have
sufficient proprietary funds within the
firm to correct the undersegregated
condition. As explained further below,
the Commission was notified on or
about the close of business October 28—
at least one day after the FCM was well
aware of the situation.

An evaluation of the Commission’s
early warning notification rules
indicated that these rules, which require
notice to the Commission upon, among
other events, an FCM falling below the
adjusted net capital early warning level,
which is 150 percent of the minimum
required, may not result in notice to the
commission until as much as a day or
a day and a half after the occurrence of
a major market event that causes an
undersegregated condition. In
particular, on October 27, 1997, some
firms knew that they had a major

problem by noon of that day, but did not
provide notice of these problems to the
Commission until on or about the close
of business on October 28.

The Commission, therefore, proposed
a new Rule 1.12(h) 5 that would require
an FCM to notify the Commission and
its DSRO immediately after it knows or
should know that funds segregated for
customers trading on U.S. markets or set
aside for customers trading on non-U.S.
markets are less than the amount
required to be segregated or set aside by
the Commodity Exchange Act (Act) or
Commission rules.6 In this context, the
term “funds’ includes funds on deposit
and funds due to or from the FCM’s
clearing organizations or carrying
brokers. The Commission’s proposal
would require an immediate telephone
call by an FCM, to be followed
immediately by telegraphic or facsimile
notice. The notification to the
Commission would be directed to the
Division of Trading and Markets, to the
attention of the Director and the Chief
Accountant, and notice to the DSRO
was to be directed to the person or unit
provided for under the DSRO’s rules.
For example, the notice required by
CME Rule 971 must be sent to CME’s
Audit Department.”

2. Comments on Proposed Reporting
Standard

Most of the commenters objected to
the “should know” standard in
proposed new Rule 1.12(h). GNI, Cargill
and LWC criticized this language as
being too vague and granting the
Commission too much discretion. NYC
Bar and CSCE claimed that a ‘“‘should
know” standard would lead to
overreporting by firms fearful of an
enforcement action. Overreporting
could create or exacerbate, rather than
prevent or ameliorate, a market crisis,
causing rumors to spread of problems at
reporting firms, according to the NYC
Bar and GNI. FIA expressed concern
that this could cause the Commission to
take precipitous action, such as ordering
the transfer of accounts.

NYC Bar also stated that ““the ‘should
know’ standard has not been the subject
of litigation or addressed by any staff
interpretations.” The Commission notes
that the *‘should know” standard has

5The Commission proposed to redesignate
current paragraph (h) of Rule 1.12 as paragraph (i)
and to include the new rule in a new paragraph (h).

6 Background on the segregation and set aside
requirements is set forth at 63 FR 2188, 2189.

7The CME has a rule requiring that a FCM for
which it acts as the DSRO provide written notice
to CME within 24 hours after the FCM becomes
aware of its failure to maintain sufficient funds in
segregation or set aside in separate accounts. Rules
of the Chicago Mercantile Exchange, Rule 971
Segregation and Secured Requirements (1997).



Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45713

been part of the standard for reporting
undercapitalization in Rule 1.12(a) since
it was adopted 20 years ago.8 The
Commission was intending to conform
the reporting requirements for
undersegregation and
undercapitalization, a concept that
FIMAT deemed sensible in its comment
letter (although, as discussed below,
FIMAT objected to the timing element).
The Commission further notes that Rule
1.12(a) has been the subject of
litigation.®

Some commenters suggested
alternatives. FIA stated that it could
support reporting of undersegregation
subject to three conditions, which
should be set forth in the rule itself or
in the preamble of the Federal Register
notice announcing adoption of the rule:
(1) there is a significant undermargined
account; (2) the customer makes clear
that it is unable or unwilling to meet the
margin call; and (3) the FCM is aware
that it will be unable to transfer enough
funds from its own accounts into
segregation in a timely manner to cover
the shortfall. NFA stated that, in
extraordinary markets, an FCM may
know earlier than the formal
computation deadline of noon the
following business day that it is
undersegregated and suggested that the
Commission clarify that this is the
exception rather than the norm.

In an effort to respond to the
commenters, the Commission’s staff
explored the use of language other than
“*knows or should know’’ for the
undersegregation notice requirement on
an informal basis with representatives of
entities that submitted comment letters.
Following these discussions and
Commission reconsideration of the
issue, the Commission has determined
to adopt as the standard for reporting an
undersegregated or undersecured
condition that an FCM ‘“‘knows or
should know” either condition exists, as
the Commission proposed. Of course,
this standard would be met if the daily
calculations of segregation and secured
amount requirements pursuant to Rules
1.32 and 30.7(f) reveal deficiencies.
However, the requirement to report
under new Rule 1.12(h) could also arise
even before the required daily
calculations of segregation and secured
amount must be made. The Commission
notes, in response to FIA’s and NFA'’s

843 FR 39956, 39969 (Sept. 8, 1978).

9 See, e.g., In the Matter of First Commercial
Financial Group, Inc., et al., CFTC Docket No. 95—
10, [Current Transfer Binder] Comm. Fut. L. Rep.
(CCH) 127,180 (Initial Decision Oct. 27, 1997); In
the Matter of Eagan & Company, Inc., et al. CFTC
Docket No. 92—-20, [1990-1992 Transfer Binder]
Comm. Fut. L. Rep. (CCH) 125,350 (Initial Decision
July 31, 1992).

suggestion referred to above, the one
example of when the Commission
would conclude that an FCM knows or
should know that the new reporting
requirement is triggered is the following
circumstance: (1) there is a significant
undermargined account; (2) the
customer makes clear that it is unable or
unwilling to meet the margin call; and
(3) the FCM is aware that it will be
unable to transfer enough funds from its
own accounts into segregation or
separate set-aside accounts to cover the
shortfall.

That part of the standard requiring an
FCM to report when it ““should know”
of a problem may be defined as the
point at which a party, in the exercise
of reasonable diligence, should become
aware of an event. This is an objective
standard that has been applied by courts
on numerous occasions.10 As noted
above, the standard ‘‘knows or should
know’ has been used in Commission
Rule 1.12(a) for almost 20 years, and
this language is used in other federal
regulations.11 Because of the severe
financial consequences that could arise
from an FCM’s failure to comply with
segregation and secured amount
requirements, and to achieve
consistency between the treatment of
undercapitalization and
undersegregation conditions, the
Commission believes that it is
appropriate to adopt the “knows or
should know” standard for new Rule
1.12(h).

By this rule change, the Commission
requires reporting of serious problems,
such as occurred on October 27, 1997,
as soon as they become apparent to the
FCM. In addition, the Commission
wishes to make clear that an FCM
cannot avoid the reporting requirement
by failing to perform or by delaying the
required segregation and secured
amount calculations pursuant to Rules
1.32 and 30.7(f). Failure to make the
required calculations, which are rule
violations in and of themselves, cannot
be used as an excuse for failing to report
as required by new Rule 1.12(h).

3. Comments on When to Report

The Commission proposed that an
FCM be required to report an
undersegregated or undersecured
condition immediately by telephone,
which is to be confirmed in writing
immediately by telegraphic or facsimile
notice. The Exchanges and FIMAT
stated that, during major market moves,

10 See, e.g., Anixter v. Home-State Production
Company, 947 F. 2d 897, 899 & n.5 (10th Cir. 1991);
Maloley v. R.J. O’Brien & Associates, Inc., 819 F.2d
1435, 1442-1444 (8th Cir. 1987).

11See, e.9., 17 CFR 240.14e-3 (1998); 29 CFR
1604.11 (1997).

the first priority of an FCM should be to
monitor accounts, to collect required
deposits and to ensure that settlement
variation requirements can be met. In
their view, it is less important to
perform immediately a ministerial
calculation to determine whether a
precise violation of segregation
requirements has occurred than to
address immediately all severe
problems. These commenters, as well as
GNI, NYC Bar and FIA, also noted that,
given the nature of today’s financial
markets, with round-the-clock, round-
the-globe trading and increased give-up
business, it takes time for an FCM to
gather and to review the necessary
information concerning an FCM’s
segregation and secured amount
requirements; moment-to-moment
calculations are not possible. Two
commenters (GNI and FIMAT)
guestioned whether Commission staff
would be available at all times to
receive calls if immediate telephonic
notice is required.

Certain commenters also suggested
alternatives on this aspect of the
proposals. FIMAT noted that, pursuant
to CME Rule 971(C), it is already
required to report undersegregation to
the CME within 24 hours. FIMAT stated
that it would not object to a similar time
frame in a Commission rule; earlier
reporting could be encouraged, but
mandating immediate reporting is too
severe in FIMAT’s view. NYC Bar
suggested that the Commission amend
Rule 1.32 to require earlier completion
of the daily segregation record (now
required by noon on the following
business day) and immediate reporting
of undersegregation as of the earlier
time.

The Commission considered the time
for reporting in connection with the rule
proposal and determined that
immediate reporting would be the
appropriate standard. The Commission
recognizes, however, that time may be
needed for consultation by FCM staff
with senior management, and it did not
intend to foreclose that activity. The
Commission also did not intend to
require FCMs to make additional
segregation calculations on a routine
basis, but only to do so if a problem
arises that could trigger the reporting
requirement under new Rule 1.12(h). It
is the Commission’s intent that the
“*knows or should know” standard be
implemented by FCMs using existing
sources of information and
computations. Nor does the Commission
wish to accelerate the requirement for
completion of the daily segregation
record, as suggested by the NYC Bar,
since the Commission would have to
propose such a rule change and allow
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further comment thereon and the
Commission does not believe at this
time that such a rule change is needed.
The Commission is requiring that, when
an FCM knows or should know that it

is undersegregated or undersecured, it
must report that immediately. As to the
availability of Commission staff for
immediate telephonic notification under
new Rule 1.12(h), the Commission does
not believe that this will be a problem
given modern telecommunications
facilities.

After reviewing other provisions of
the early warning requirements, the
Commission proposed that notices of
events that had been required within 24
hours (namely, when an FCM or IB is
undercapitalized or when an account
must be liquidated, transferred or
allowed to trade for liquidation only) be
made immediately. Such notifications
would be required by telephone
immediately, to be confirmed in writing
by telegraph or facsimile. See Rule
1.12(a)(1), (f)(1), and (f)(2). Certain other
provisions of Rule 1.12 already require
immediate notifications. See paragraphs
(e), (H(3), (NH(4) and (f)(5) of Rule 1.12.
The Commission also proposed that
these notifications be made by
telephone as well as by telegraph or
facsimile. The Commission received no
comment on these proposals and is
adopting them as proposed.12

4. Comments on Where to Report

The Commission proposed new Rule
1.12(h) to require an FCM to report an
undersegregated or undersecured
condition both to its DSRO and to the
Commission, which is consistent with
the other provisions of Rule 1.12. The
Exchanges, FIA, GNI and LWC
commented that all early warning
notices, including those unaffected by
the recent proposals, should be filed
only with a firm’s DSRO, which would
in turn be responsible for informing the
CFTC and other SROs. This would
eliminate the requirement for a firm to
report directly to the Commission.
Taking a different viewpoint, CSCE
complained that DSROs fail to share
early warning notice information in a
timely manner with other exchanges
and clearing organizations where the
FCM that filed an early warning notice
is carrying large positions.

The Commission did not consider this
to be an issue in drafting the proposals,
and the proposal as to where to report
an undersegregated or undersecured
condition was consistent with the other

12The Commission is also adopting as proposed
a correction to the cross-reference in §1.12(g)(2)
concerning consolidation that now refers to
“§1.10(f)” to read “1.17(f)".

provisions of Rule 1.12. Since time is of
the essence in situations addressed by
Rule 1.12, and in light of the
Commission’s review of all of the
comments on this point, the
Commission has determined to adopt as
proposed the requirement for direct
notice by firms to the Commission
under new Rule 1.12(h). The
Commission also wishes to note,
however, that it encourages FCMs to
communicate with their DSROs on an
ongoing basis and believes that DSROs
can perform an important role in
determining when it is appropriate for
early warning notices to be filed. In any
event, at the point when an FCM knows
or should know that it is in an
undersegregated or undersecured
condition, it must report that condition
immediately to its DSRO and the
Commission.

The Exchanges requested that
paragraphs (f)(3)—(f)(5) of Rule 1.12 be
deleted as ineffectual. These provisions
require immediate reporting whenever
(1) an FCM issues a margin call in
excess of its adjusted net capital,13 (2)

a margin call is not met by the close of
business on the day following its
issuance, or (3) an FCM’s excess
adjusted net capital is less than six
percent of maintenance margin required
on positions carried for noncustomers
other than another FCM or a securities
broker-dealer.

The Commission’s only proposals
with respect to paragraphs (f)(3)—(f)(5) of
Rule 1.12, which were adopted in
conjunction with and were derived from
the proposals for the Commission’s risk
assessment rules, Rules 1.14 and 1.15,
concerned telephonic and facsimile
notice as described above. The
Commission believes that these
provisions should be retained, but that,
if the Commission pursues further
rulemaking concerning risk assessment,
it may be appropriate at that time to
reconsider Rule 1.12(f)(3)—(f)(5).

I11. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA™), 5 U.S.C. 601-611 (1994),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The rule
amendments discussed herein would
affect primarily FCMs. The amendment
of one provision, §1.12(f)(1), would
affect clearing organizations, and the
amendment of another provision,

13FIMAT commented that the existence of Rule
1.12(f)(3), which requires immediate reporting
when an FCM issues a margin call in excess of its
adjusted net capital, is a reason not to require
immediate reporting of undersegregation.

§1.12(a)(1), would affect IBs. The
Commission has previously determined
that, based upon the fiduciary nature of
FCM/customer relationships, as well as
the requirement that FCMs meet
minimum financial requirements, FCMs
should be excluded from the definition
of small entity.14 Contract markets and
their clearing organizations have also
been excluded from the definition of
small entity.15

The amendment to § 1.12(a)(1)
concerning notice of undercapitalization
affects the minority of IBs that rely upon
their own capital to meet adjusted net
capital rules, “independent” IBs, as well
as FCMs. The Commission has
determined to require that this notice be
provided immediately rather than
within 24 hours as previously required.
The notification requirement will
remain essentially the same, but the
time within which to report has been
shortened. The Commission believes
that this rule amendment is necessary
for the Commission and DSROs to be
able to carry out their oversight and
monitoring functions concerning the
financial condition of futures industry
intermediaries and to protect the
customers of those firms and the
markets. Therefore, any slight increase
in the burden on an independent IB
caused by the amendment to Rule
1.12(a)(1) is necessary for the
Commission to fulfill its regulatory
obligations.16

Therefore, the Chairperson, on behalf
of the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
action taken herein will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”), 44 U.S.C. 3501 et seq. (Supp.
I 1995), imposes certain requirements
on federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
The Commission anticipates that fewer
than ten FCMs per year will file reports
under the new rule, and thus the new
rule will not constitute a collection of
information under the PRA.17 The group
of rules (3038-0024) of which this is a
part has the following burden:
Average Burden Hours Per Response:

128

1447 FR 18618-18621 (April 30, 1992).

15]d.

16 The Commission evaluates within the context
of a particular rule proposal whether all or some IBs
should be considered small entities and, if so,
analyzes the impact on IBs of the proposal. 48 FR
35248, 35276 (Aug. 3, 1983).

1744 U.S.C. 3502(3) (Supp. | 1995).
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Number of Respondents: 1366
Frequency of Response: On ocassion

Copies of the OMB approved
information collection package
associated with this rule may be
obtained from Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, D.C.
20503, (202) 395-7340.

List of Subjects in 17 CFR Part 1

Commodity futures, Minimum
financial and related reporting
requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act, and in
particular, Sections 4f, 4g and 8a(5)
thereof, 7 U.S.C. 6f, 6g and 12a(5), the
Commission hereby amends Part 1 of
chapter | of title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 69, 6h, 6i, 6], 6K, 61, 6M,
6n, 60, 6p, 7, 7a, 7b, 8,9, 12, 123, 12c, 13a,
13a-1, 16, 164, 19, 21, 23 and 24.

2. Section 1.12 is amended by revising
paragraph (a)(1), by revising the first
sentence of paragraph (b)(4), by adding
the phrase “‘or facsimile” after the word
“telegraphic” in paragraphs (c) and (d),
by revising paragraph (e), by adding the
phrase “‘telephonic, confirmed in
writing by’ before the word
“telegraphic,” by adding the phrase “‘or
facsimile,” after the word “‘telegraphic”
and by revising the phrase at the end
which reads “within 24 hours” to read
“immediately” in paragraphs (f)(1) and
(H(2), by adding the phrase ‘“‘telephonic,
confirmed in writing by’ before the
word “telegraphic’ and by adding the
phrase “‘or facsimile,” after the word
“telegraphic” in paragraph (f)(3), by
adding the phrase *‘by telephone,
confirmed in writing immediately by
telegraphic or facsimile notice,” after
the word “immediately” in paragraphs
(F(4) and (f)(5), by revising the phrase
in paragraph (g)(2) which reads
“8§1.10(f)" to read “81.17(f)", by
redesignating paragraphs (h)(1) and
(h)(2) as paragraphs (i)(1) and (i)(2),
respectively, by revising the last
sentence of paragraph (i)(2), and by
adding a new paragraph (h). The
additions and revisions follow:

§1.12 Maintenance of minimum financial
requirements by futures commission
merchants and introducing brokers.

(1) Give telephonic notice, to be
confirmed in writing by telegraphic or
facsimile notice, as set forth in
paragraph (i) of this section that the
applicant’s or registrant’s adjusted net
capital is less than required by §1.17 or
by other capital rule, identifying the
applicable capital rule. The notice must
be given immediately after the applicant
or registrant knows or should know that
its adjusted net capital is less than
required by any of the aforesaid rules to
which the applicant or registrant is
subject; and

* * * * *

(b) * X *x

(4) For securities brokers or dealers,
the amount of net capital specified in
Rule 17a—11(b) of the Securities and
Exchange Commission (17 CFR
240.17a-11(b)), must file written notice
to that effect as set forth in paragraph (i)
of this section within five (5) business
days of such event. * * *

* * * * *

(e) Whenever any self-regulatory
organization learns that a member
registrant has failed to file a notice or
written report as required by §1.12, that
self-regulatory organization must
immediately report this failure by
telephone, confirmed in writing
immediately by telegraphic or facsimile
notice, as provided in paragraph (i) of
this section.

* * * * *

(h) Whenever a person registered as a
futures commission merchant knows or
should know that the total amount of its
funds on deposit in segregated accounts
on behalf of customers, or that the total
amount set aside on behalf of customers
trading on non-United States markets, is
less than the total amount of such funds
required by the Act and the
Commission’s rules to be on deposit in
segregated or secured amount accounts
on behalf of such customers, the
registrant must report immediately by
telephone, confirmed in writing
immediately by telegraphic or facsimile
notice, such deficiency to the
registrant’s designated self-regulatory
organization and the principal office of
the Commission in Washington, D.C., to
the attention of the Director and the
Chief Accountant of the Division of
Trading and Markets.

(l) * * X

(2) * * * Any notice or report filed
with the National Futures Association
pursuant to this paragraph shall be
deemed for all purposes to be filed with,
and to be the official record of, the
Commission.

Issued in Washington, D.C. on August 24,
1998 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 98-23021 Filed 8-26-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 98F-0057]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of calcium
bis[monoethyl(3,5-di-tert-butyl-4-
hydroxybenzyl)phosphonate] as a
stabilizer for polyethylene phthalate
polymers intended for use in contact
with food. This action is in response to
a petition filed by Ciba Specialty
Chemicals Corp.

DATES: The regulation is effective
August 27, 1998; written objections and
requests for a hearing by September 28,
1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-215), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
February 6, 1998 (63 FR 6193), FDA
announced that a food additive petition
(FAP 8B4578) had been filed by Ciba
Specialty Chemicals Corp., 540 White
Plains Rd., Tarrytown, NY 10591-9005.
The petition proposed to amend the
food additive regulations in §178.2010
Antioxidants and/or stabilizers for
polymers (21 CFR 178.2010) to provide
for the safe use of calcium
bis[monoethyl(3,5-di-tert-butyl-4-
hydroxybenzyl)phosphonate] as a
stabilizer for polyethylene phthalate
polymers complying with 21 CFR
177.1630, intended for use in contact
with food.

FDA has evaluated data in the
petition and other relevant material.
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Based on this information, the agency
concludes that the proposed use of the
additive is safe, that the additive will
achieve its intended technical effect,
and therefore, that the regulations in
§178.2010 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has previously considered
the environmental effects of this rule as
announced in the notice of filing for
FAP 8B4578 (63 FR 6193). No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

This final rule contains no collection

under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time on or before September 28, 1998,
file with the Dockets Management
Branch (address above) written
objections thereto. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number

response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379%e.

2. Section 178.2010 is amended in the
table in paragraph (b) for the entry
“calcium bis[monoethyl(3,5-di-tert-
butyl-4-hydroxybenzyl)phosphonate]”
by adding entry ““15”’ under the heading
“Limitations” to read as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

of information. Therefore, clearance by  found in brackets in the heading of this  * * * * *
the Office of Management and Budget document. Any objections received in (b)y* * *
Substances Limitations
* * * * * *
Calcium  bis[monoethyl(3,5-di-tert-butyl-4-hydroxybenzyl)phosphonate] | For use only:
* * %

(CAS Reg. No. 65140-91-2).

ter.
* *

15. At levels not to exceed 0.3 percent by weight of polyethylene
phthalate polymers, complying with §177.1630 of this chapter. Pro-
vided, that the finished polymers contact food only under conditions
of use B through H described in Table 2 of §176.170(c) of this chap-

* *

Dated: August 17, 1998.
L. Robert Lake,

Director, Office of Policy, Planning and
Strategic Initiatives, Center for Food Safety
and Applied Nutrition.

[FR Doc. 98-23029 Filed 8-26-98; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 803 and 804

[Docket No. 98N-0170]

Medical Device Reporting:
Manufacturer Reporting, Importer
Reporting, User Facility Reporting,
Distributor Reporting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) published in the
Federal Register of May 12, 1998, a
proposed rule (63 FR 26129) and a
direct final rule (63 FR 26069) to
implement amendments to the medical
device reporting provisions of the
Federal Food, Drug, and Cosmetic Act,
as amended by the FDA Modernization
Act of 1997 (FDAMA). The comment
period closed July 27, 1998. FDA is
withdrawing the direct final rule
because the agency received significant
adverse comment.

EFFECTIVE DATE: The direct final rule
published at 63 FR 26069, May 12,
1998, is withdrawn on August 27, 1998.
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FOR FURTHER INFORMATION CONTACT:
Patricia A. Spitzig, Center for Devices
and Radiological Health (HFZ-500),
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20850, 301—-
594-2812.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, the direct final rule
published on May 12, 1998, at 63 FR
26069 is withdrawn.

Dated: August 20, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-22926 Filed 8-26-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF DEFENSE
DEPARTMENT OF TRANSPORTATION
Coast Guard

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AH88

Election of Education Benefits

AGENCIES: Department of Defense,
Department of Transportation (Coast
Guard), and Department of Veterans
Affairs.

ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
educational assistance and educational
benefits regulations relating to certain
elections between benefits. VA has
provided by regulation that after a
veteran seeks to make an election to
have service in the Selected Reserve
credited toward payment under the
Montgomery Gl Bill—Selected Reserve
(MGIB-SR) program or under the
Montgomery Gl Bill—Active Duty
(MGIB-AD) program, the election will
take effect when the individual has
negotiated a check issued under the
program she or he has elected. In order
to adapt the regulations to the new
system of electronic transfers, these
election provisions are changed to make
the election effective either upon
negotiation of a check or electronic
receipt of education benefits. VA has
provided by regulation that an election
to receive benefits under Survivors’ and
Dependents’ Educational Assistance
(DEA) for a program of education rather
than pension, compensation, or
Dependency and Indemnity

Compensation (DIC) will take effect
when the individual has commenced a
program of education and negotiated a
check issued under the program she or
he has elected. In order to adapt the
regulations to the new system of
electronic transfers and to ensure that
decisions are made with knowledge,
these election provisions are changed to
require a written election to be
submitted and to make the election
effective either upon negotiation of a
check or electronic receipt of education
benefits. Nonsubstantive changes are
also made for purposes of clarity and to
reflect current statutory codification and
authority. This final rule also involves
collections of information.

EFFECTIVE DATE: September 28, 1998.

FOR FURTHER INFORMATION CONTACT:
William G. Susling, Jr., Education
Adviser, Education Service (225C),
Veterans Benefits Administration,
Department of Veterans Affairs, (202)
273-7187.

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on November 25, 1997 (62 FR
62736), it was proposed to amend the
“SURVIVORS’ AND DEPENDENTS’
EDUCATIONAL ASSISTANCE UNDER
38 U.S.C. CHAPTER 35" regulations, the
“ALL VOLUNTEER FORCE
EDUCATIONAL ASSISTANCE
PROGRAM (MONTGOMERY GI BILL—
ACTIVE DUTY)” regulations, and the
“EDUCATIONAL ASSISTANCE FOR
MEMBERS OF THE SELECTED
RESERVE” regulations as set forth in the
SUMMARY portion of this document.
These regulations are set forth at 38 CFR
Part 21, Subparts C, K, and L.

Interested persons were given 60 days
to submit comments. No comments
were received. Based on the rationale
set forth in the proposed rule, we are
adopting the provisions of the proposed
rule as a final rule.

The Department of Defense (DOD), the
Department of Transportation (Coast
Guard), and VA are jointly issuing this
final rule insofar as it relates to the
MGIB-SR program. This program is
funded by DOD and the Coast Guard,
and is administered by VA. The
remainder of this final rule is issued
solely by VA.

Paperwork Reduction Act of 1995

Information collection and
recordkeeping requirements associated
with this final rule concerning §21.3023
have been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act (44 U.S.C. 3501-3520)
and have been assigned OMB control
number 2900-0595. The final rule at

§21.3023 requires that an election to
receive DEA rather than DIC must be
made to VA in writing.

Furthermore, information collection
and recordkeeping requirements
associated with this final rule
concerning 8821.7042 and 21.7540 have
been approved by OMB under the
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501-3520) and have
been assigned OMB control number
2900-0594. The final rule at §821.7042
and 21.7540 requires that a veteran must
choose to apply certain Selected Reserve
service either to MGIB—SR or MGIB.

OMB assigns control numbers to
collections of information it approves.
VA may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The valid OMB control number
assigned to each collection of
information in this final rule is
displayed at the end of each affected
section of the regulations.

Regulatory Flexibility Act

The signers of this document hereby
certify that this final rule does not have
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule directly affects only
individuals and does not directly affect
small entities. Pursuantto 5 U.S.C.
605(b), the final rule, therefore, is
exempt from the initial and final
regulatory flexibility analyses
requirements of §§ 603 and 604.

The Catalog of Federal Domestic
Assistance numbers for programs
affected by the final rule are 64.117 and
64.124. The final rule also affects the
Montgomery Gl Bill—Selected Reserve
for which there is no Catalog of Federal
Domestic Assistance number.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed Forces, Civil rights,
Claims, Colleges and universities,
Conflicts of interests, Defense
Department, Education, Educational
institutions, Employment, Grant-
programs-education, Grant programs-
veterans, Health care, Loan programs-
education, Loan programs-veterans,
Manpower training programs, Reporting
and recordkeeping requirements,
Schools, Travel and transportation,
Veterans, Vocational education,
Vocational rehabilitation.
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Approved: May 19, 1998.
Togo D. West, Jr.,
Secretary of Veterans Affairs.
Approved: July 15, 1998.
Normand G. Lezy,
Lieutenant General, USAF, Deputy Assistant

Secretary (Military Personnel Policy),
Department of Defense.

Approved: July 28, 1998.
T.J. Barrett,

RADM, USCG, Acting Assistant Commandant
for Human Resources.

For the reasons set out in the
preamble, 38 CFR part 21 (subparts C,
K, and L) is amended as set forth below.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart C—Survivors and Dependents
Educational Assistance Under 38
U.S.C. Chapter 35

1. The authority citation for part 21,
subpart C continues to read as follows:

Authority: 38 U.S.C. 501(a), 512, 3500—
3566, unless otherwise noted.

2.1n §21.3023, paragraph (c)(3) is
amended by removing ‘“‘educational
assistance’ and adding, in its place,
“education under DEA"’; the section
heading, paragraph (c) introductory text,
and paragraph (c)(1) are revised; a
parenthetical is added at the end of the
section, and an authority citation for the
section is added, to read as follows:

§21.3023 Nonduplication; pension,
compensation, and dependency and
indemnity compensation.
* * * * *

(c) Child; election. An election by a
child under this section must be
submitted to VA in writing.

(1) Except as provided in paragraph
(c)(2) of this section, an election to
receive Survivors’ and Dependents’
Educational Assistance (DEA) is final
when the eligible child commences a
program of education under DEA (38
U.S.C. chapter 35). Commencement of a
program of education under DEA will be
deemed to have occurred for VA
purposes on the date the first payment
of DEA educational assistance is made,
as evidenced by negotiation of the first
check or receipt of the first payment by
electronic funds transfer.

* * * * *

(The information collection requirements in
this section have been approved by the Office
of Management and Budget under control
number 2900-0595)

(Authority: 38 U.S.C. 3562)

Subpart K—AIl Volunteer Force
Educational Assistance Program
(Montgomery GI Bill—Active Duty)

3. The authority citation for part 21,
subpart K continues to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
unless otherwise noted.

4. 1n §21.7042, the section heading
and paragraphs (d)(2) and (d)(3) are
revised, paragraph (d)(4) and its
authority citation are added, and a
parenthetical is added at the end of the
section, to read as follows:

§21.7042 Eligibility for basic educational
assistance.
* * * * *

(d) EEE

(2) An individual must elect, in
writing, whether he or she wishes
service in the Selected Reserve to be
credited towards establishing eligibility
under 38 U.S.C. chapter 30 or under 10
U.S.C. chapter 1606 when:

(i) The individual:

(A) Is a veteran who has established
eligibility for basic educational
assistance through meeting the
provisions of paragraph (b) of this
section; and

(B) Also is a reservist who has
established eligibility for benefits under
10 U.S.C. chapter 1606 through meeting
the requirements of § 21.7540; or

(i) The individual is a member of the
National Guard or Air National Guard
who has established eligibility for basic
educational assistance under 38 U.S.C.
chapter 30 through activation under a
provision of law other than 32 U.S.C.
316, 502, 503, 504, or 505.

(3) An election under this paragraph
(d) to have Selected Reserve service
credited towards eligibility for payment
of educational assistance under 38
U.S.C. chapter 30 or under 10 U.S.C.
chapter 1606 is irrevocable when the
veteran either negotiates the first check
or receives the first payment by
electronic funds transfer of the
educational assistance elected.

(4) If a veteran is eligible to receive
educational assistance under both 38
U.S.C. chapter 30 and 10 U.S.C. chapter
1606, he or she may receive educational
assistance alternately or consecutively
under each of these chapters to the
extent that the educational assistance is
based on service not irrevocably
credited to one or the other chapter as
provided in paragraphs (d)(1) through
(d)(3) of this section.

(Authority: 10 U.S.C. 16132, 38 U.S.C.
3033(c))

* * * * *

(The information requirements in this section
have been approved by the Office of

Management and Budget under control
number 2900-0594)

Subpart L—Educational Assistance for
Members of the Selected Reserve

5. The authority citation for part 21,
subpart L is revised to read as follows:

Authority: 10 U.S.C. ch. 1606; 38 U.S.C.
501, unless otherwise noted.

6. In §21.7540, paragraph (c) and the
authority citation for paragraph (d) are
revised, and a parenthetical is added at
the end of the section, to read as
follows:

§21.7540 Eligibility for educational
assistance.
* * * * *

(c) Limitations on establishing
eligibility. (1) An individual must elect
in writing whether he or she wishes
service in the Selected Reserve to be
credited towards establishing eligibility
under 38 U.S.C. chapter 30 or under 10
U.S.C. chapter 1606 when:

(i) The individual is a reservist who
is eligible for basic educational
assistance provided under 38 U.S.C.
3012, and has established eligibility to
that assistance partially through service
in the Selected Reserve; or

(ii) The individual is a member of the
National Guard or Air National Guard
who has established eligibility for basic
educational assistance provided under
38 U.S.C. 3012 through activation under
a provision of law other than 32 U.S.C.
316, 502, 503, 504, or 505 followed by
service in the Selected Reserve.

(2) An election under this paragraph
(c) to have Selected Reserve service
credited towards eligibility for payment
of educational assistance under 38
U.S.C. chapter 30 or under 10 U.S.C.
chapter 1606 is irrevocable when the
reservist either negotiates the first check
or receives the first payment by
electronic funds transfer of the
educational assistance elected.

(3) If areservist is eligible to receive
educational assistance under both 38
U.S.C. chapter 30 and 10 U.S.C. chapter
1606, he or she may receive educational
assistance alternately or consecutively
under each of these chapters to the
extent that the educational assistance is
based on service not irrevocably
credited to one or the other chapter as
provided in paragraphs (c)(1) and (c)(2)
of this section.

(Authority: 10 U.S.C. 16132; 38 U.S.C.

3033(c))
(d)* * *

(Authority: 10 U.S.C. 16132(d), 16134)

(The information collection requirements in
this section have been approved by the Office
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of Management and Budget under control
number 2900-0594)

[FR Doc. 98-22856 Filed 8—-26-98; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Parts 775, 777, and 778

National Environmental Policy Act
Implementing Procedures

AGENCY: Postal Service (USPS).
ACTION: Final rule.

SUMMARY: This rule changes the
procedures and categorical exclusions
governing the Postal Service’s
compliance with the National
Environmental Policy Act (NEPA).
These amendments are based upon
experience with existing regulations and
new policies and infrastructure that
have been implemented since the
restructuring of the Postal Service in
1992. The changes are intended to
comply with the requirements of NEPA
while improving quality and reducing
administrative processes and
preparation.

EFFECTIVE DATE: This regulation was
effective on October 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Charles A. Vidich, Environmental
Coordinator, U.S. Postal Service, 8
Griffin Rd. N., Windsor, CT 06006—
7030, phone (860) 285—-7254, or Gary W.
Bigelow, Chief Counsel, Environmental
Law, 4200 Wake Forest Rd., Raleigh, NC
27668-1121, phone (919) 501-9439.
SUPPLEMENTARY INFORMATION:
Historically, the U.S. Postal Service has
implemented the provisions of the
National Environmental Policy Act
(NEPA) through policies and procedures
established by the Postal Service’s
Facilities organization. Certainly, most
of the ““major federal actions”
undertaken by the Postal Service have
been associated with the construction or
disposal of postal facilities. However, in
recent years it has become increasingly
evident that other postal organizations
also have a role in implementing the
provisions of NEPA. The Postal Service
has revised its regulations to clarify the
scope of the applicability of NEPA.

On August 11, 1997, the Postal
Service published in the Federal
Register a notice of proposed changes in
the procedures and categorical
exclusions of its NEPA regulations (62
FR 42958). Specifically, the Postal
Service proposed revised procedures for
implementing the requirements of
NEPA in order to improve efficiency,
promote compliance and reflect
organizational changes within the Postal

Service. Although exempt from the
requirements of the Administrative
Procedure Act (5 U.S.C. 553(b),(c))
regarding rulemaking by 39 U.S.C.
410(a), the Postal Service requested that
comments on the proposal be submitted
by September 10, 1997. No comments
were received on the proposed
regulation.

Technical amendments to § 775.6(a)
to clarify language, improve readability,
conform to changes in language
regarding wetlands permit terminology,
and correct a typographical error, have
been incorporated into the final rule.
Also typographical errors in
§775.6(e)(8) and § 775.7 have been
corrected. In light of the foregoing, the
Postal Service has decided to adopt the
proposed revisions to its NEPA
regulations.

List of Subjects
39 CFR Part 775

Environmental impact statements.
39 CFR Part 777

Real property acquisition, Relocation
assistance.

39 CFR Part 778

Intergovernmental relations.

Accordingly, title 39 CFR parts 775,
777 and 778 are amended as follows:

Subchapter K—Environmental Regulations

PART 775—NATIONAL
ENVIRONMENTAL POLICY ACT
PROCEDURES

1. The authority citation for 39 CFR
part 775 is revised to read as follows:

Authority: 39 U.S.C. 401; 42 U.S.C. 4321 et
seq.; 40 CFR 1500.4.

2. The heading for subchapter K is
revised to read as set forth above.

3. The heading of part 775 is revised
to read as set forth above.

4, Section 775.1 is revised to read as
follows:

§775.1 Purpose.

These procedures implement the
National Environmental Policy Act
(NEPA) regulations (40 CFR part 1500)
issued by the Council on Environmental
Quality (CEQ).

5. Section 775.3 is revised to read as
follows:

§775.3 Responsibilities.

(a) The Chief Environmental Officer is
responsible for overall development of
policy regarding NEPA and other
environmental policies. The officer in
charge of the facilities or real estate
organization is responsible for the
development of NEPA policy as it

affects real estate or acquisition,
construction and disposal of postal
facilities consistent with overall NEPA
policy. Each officer with responsibility
over the proposed program, project,
action, or facility is responsible for
compliance with NEPA as the
responsible official.

(b) Postal managers will designate
environmental coordinators to assist
with compliance with NEPA
procedures.

§§775.5 through 775.11 [Redesignated as
§§775.8 through 775.14]; § 775.4(a)
[Redesignated as § 775.5] and § 775.4(b)
[Redesignated as §775.6].

Sections 775.5 through 775.11 are
redesignated as 88 775.8 through 775.14.

7. Section 775.4(a) is redesignated as
§775.5 and §775.4(b) is redesignated as
§775.6.

8. Section 775.4 is removed, and a
new §775.4 is added to read as follows:

8§775.4 Definitions.

(a) The definitions set forth in 40 CFR
part 1508 apply to this part 775.

(b) In addition to the terms defined in
40 CFR part 1508, the following
definitions apply to this part:

Approving official means the person
or group of persons, who authorizes
funding as established through the
delegations of approval authority issued
by the finance organization. That person
or group of persons may not have
proposed the action for which financial
approval is sought.

Environmental checklist means a
Postal Service form that identifies
potential environmental impacts for
proposed actions initiated by postal
managers.

Mitigated FONSI means a FONSI
which requires the implementation of
specified mitigation measures in order
to ensure that there are no significant
impacts to the environment.

Record of environmental
consideration means the Postal Service
form that identifies the Postal Service’s
review of proposed activities under
NEPA.

Responsible official means the person,
or designated representative, who
proposes an action and is responsible
for compliance with NEPA. For larger
projects, that person may not have the
financial authority to approve such
action. The responsible official signs the
NEPA documents (FONSI, ROD) and the
REC.

9. Newly redesignated § 775.5 is
revised to read as follows:

§775.5 Classes of actions.

(a) Actions which normally require an
environment impact statement. None,
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however the Postal Service will prepare
an EIS when necessary based on the
factors identified in 40 CFR 1508.27.

(b) Actions requiring an
environmental assessment. Classes of
actions that will require an
environmental assessment unless
categorically excluded include:

(1) Any project that includes the
conversion, purchase, or any other
alteration of the fuel source for 25
percent or more of USPS vehicles
operating with fuel other than diesel or
gasoline in any carbon monoxide or
0zone non-attainment area;

(2) Any action that would adversely
affect a federally listed threatened or
endangered species or its habitat;

(3) Any action that would directly
affect public health;

(4) Any action that would require
development within park lands, or be
located in close proximity to a wild or
scenic river or other ecologically critical
area;

(5) Any action affecting the quality of
the physical environment that would be
scientifically highly controversial,

(6) Any action that may have highly
uncertain or unknown risks on the
human environment;

(7) Any action that threatens a
violation of applicable federal, state, or
local law or requirements imposed for
the protection of the environment;

(8) New construction of a facility with
vehicle maintenance or fuel dispensing
capabilities, whether owned or leased;

(9) Acquisition or lease of an existing
building involving new uses or a change
in use to a greater environmental
intensity;

(10) Real property disposal involving
a known change in use to a greater
environmental intensity;

(11) Postal facility function changes
involving new uses of greater
environmental intensity;

(12) Reduction in force involving
more than 1000 positions;

(13) Relocation of 300 or more
employees more than 50 miles;

(14) Initiation of legislation.

10. Newly redesignated 8§ 775.6 is
revised to read as follows:

§775.6 Categorical exclusions.

(a) The classes of actions in this
section are those that the Postal Service
has determined do not individually or
cumulatively have a significant impact
on the human environment. To be
categorically excluded, it must be
determined that a proposed action fits
within a class listed and there are no
extraordinary circumstances that may
affect the significance of the proposal.
The action must not be connected to
other actions with potentially

significant impacts or is not related to
other proposed actions with potentially
significant impacts. Extraordinary
circumstances are those unique
situations presented by specific
proposals, such as scientific controversy
about the environmental impacts of the
proposal, uncertain effects or effects
involving unique or unknown risks.

(b) Categorical exclusions relating to
general agency actions:

(1) Policy development, planning and
implementation that relate to routine
activities such as personnel,
organizational changes or similar
administrative functions.

(2) Routine actions, including the
management of programs or activities
necessary to support the normal
conduct of agency business, such as
administrative, financial, operational
and personnel action that involve no
commitment of resources other than
manpower and funding allocations.

(3) Award of contracts for technical
support services, management and
operation of a government owned
facility, and personal services.

(4) Research activities and studies and
routine data collection when such
actions are clearly limited in context
and intensity.

(5) Educational and informational
programs and activities.

(6) Reduction in force resulting from
workload adjustments, reduced
personnel or funding levels, skill
imbalances or other similar causes that
do not affect more than 1,000 positions.

(7) Postal rate or mail classification
actions, address information system
changes, post office name and zip code
changes.

(8) Property protection, law
enforcement and other legal activities
undertaken by the Postal Inspection
Service, the Law Department, the
Judicial Officer, and the Inspector
General.

(9) Activities related to trade
representation and market development
activities abroad.

(10) Emergency preparedness
planning activities, including
designation of on-site evacuation routes.

(11) Minor reassignment of motor
vehicles and purchase or deployment of
motor vehicles to new locations that do
not adversely impact traffic safety,
congestion or air quality.

(12) Procurement or disposal of mail
handling or transport equipment.

(13) Acquisition, installation,
operation, removal or disposal of
communication systems, computers and
data processing equipment.

(14) Postal facility function changes
not involving construction, where there
are no substantial relocation of

employees, or no substantial increase in
the number of motor vehicles at a
facility.

(15) Closure or consolidation of post
offices under 39 U.S.C. 404(b).

(16) Minor operational changes at an
existing facility to minimize waste
generation and for reuse of materials.
These changes include but are not
limited to, adding filtration and
recycling systems to allow reuse of
vehicle or machine oil, setting up
sorting areas to improve process
efficiency, and segregating waste
streams previously mingled and
assigning new identification codes to
the two resulting streams.

(17) Actions which have an
insignificant effect upon the
environment as established in a
previously written Environmental
Assessment (EA) and Finding of No
Significant Impact (FONSI) or
Environmental Impact Statement (EIS).
Such repetitive actions shall be
considered “‘reference actions” and a
record of all decisions concerning these
“reference actions” shall be maintained
by the Chief Environmental Officer or
designee. The proposed action must be
essentially the same in context and the
same or less in intensity or create fewer
impacts than the “‘reference action”
previously studied under an EA or EIS
in order to qualify for this exclusion.

(18) Rulemakings that are strictly
procedural, and interpretations and
rulings with existing regulations, or
modifications or rescissions of such
interpretations and rulings.

(c) Categorical exclusions relating to
emergency or restoration actions:

(1) Any cleanup, remediation or
removal action conducted under the
provisions of the Comprehensive
Environmental Response Compensation
and Liability Act (CERCLA) or the
Resource Conservation and Recovery
Act (RCRA), any asbestos abatement
actions regulated under the provisions
of the Occupational Safety and Health
Act (OSHA), or the Clean Air Act or any
PCB transformer replacement or any
lead based paint abatement actions
regulated under the provisions of the
Toxic Substances Control Act (TSCA),
OSHA or RCRA.

(2) Testing associated with
environmental cleanups or site
investigations.

(d) Categorical exclusions relating to
maintenance or repair actions at existing
facilities:

(1) Siting, construction or operation of
temporary support buildings or support
structures.

(2) Routine maintenance and minor
activities, such as fencing, that occur in
floodplains or state and local wetlands
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or pursuant to the nationwide, regional
or general permitting process of the US
Army Corps of Engineers.

(3) Routine actions normally
conducted to protect and maintain
properties and which do not alter the
configuration of the building.

(4) Changes in configuration of
buildings required to promote
handicapped accessibility pursuant to
the Architectural Barriers Act.

(5) Repair to, or replacement in kind
or equivalent of building equipment or
components (e.g., electrical distribution,
HVAC systems, doors, windows, roofs,
etc.).

(6) Internal modifications or
improvements to structure, or buildings
to accommodate mail processing,
computer, communication or other
similar types of equipment or other
actions which do not involve
modification to the external walls of the
facility.

(7) Joint development and/or joint use
projects that only involve internal
modifications to an existing facility.

(8) Noise abatement measures, such as
construction of noise barriers and
installation of noise control materials.

(9) Actions which require
concurrence or approval of another
federal agency where the action is a
categorical exclusion under the NEPA
regulations of that federal agency.

(e) Categorical exclusions relating to
real estate actions.

(1) Obtaining, granting, disposing, or
changing of easements, licenses and
permits, rights-of-way and similar
interests.

(2) Extension, renewal, renegotiation,
or termination of existing lease
agreements.

(3) Purchase of Postal Service
occupied leased property where the
planned postal uses do not differ
significantly from the past uses of the
site.

(4) Acquisition or disposal of existing
facilities and real property where the
planned uses do not differ significantly
from past uses of the site.

(5) Acquisition of real property not
connected to specific facility plans or
when necessary to protect the interests
of the Postal Service in advance of final
project approval. This categorical
exclusion only applies to the
acquisition. Any subsequent use of the
site for a facility project must be
considered under this part.

(6) Disposal through sale or outlease
of unimproved real property.

(7) Disposal through sale, outlease,
transfer or exchange of real property to
other federal or state agencies.

(8) Acquisition and disposal through
sale, lease, transfer or exchange of real

property that does not involve an
increase in volumes, concentrations, or
discharge rates of wastes, air emissions,
or water effluents, and that under
reasonably foreseeable uses, have
generally similar environmental impacts
as compared to those before the
acquisition or disposal. A determination
that the proposed action is categorically
excluded can be based upon previous
“reference actions” documented under
§775.6(b)(17).

(9) Acquisition and disposal through
sale, lease, transfer, reservation or
exchange of real property for nature and
habitat preservation, conservation, a
park or wildlife management.

(10) New construction, Postal Service
owned or leased, or joint development
and joint use projects, of any facility
unless the proposed action is listed as
requiring an EA in § 775.5.

(11) Expansion or improvement of an
existing facility where the expansion is
within the boundaries of the site or
occurs in a previously developed area
unless the proposed action is listed as
requiring an EA in § 775.5.

(12) Construction and disturbance
pursuant to a nationwide, regional or
general permit issued by the US Army
Corps of Engineers.

(13) Any activity in floodplains being
regulated pursuant to § 775.6 and is not
listed as requiring an EA in 8§ 775.5.

11. A new 8§8775.7 is added.

§775.7 Planning and early coordination.

Early planning and coordination
among postal functional groups is
required to properly consider
environmental issues that may be
attributable to the proposed action.
Operational and facility personnel must
cooperate in the early concept stages of
a program or project. If it is determined
that more than one postal organization
will be involved in any action, a lead
organization will be selected to
complete the NEPA process before any
NEPA documents are prepared. If it is
determined that a project has both real
estate and non-real estate actions, the
facilities functional organization will
take the lead.

12. In newly redesignated § 775.9,
paragraphs (a)(1) through (4), the first
sentence in (b)(1), and paragraphs (b)(2),
(b)(3) introductory text, and (b)(3)(i) are
revised and a new sentence is added
after the first sentence in paragraph
(b)(2) to read as follows:

§775.9 Environmental evaluation process.
(a) All Actions—(1) Assessment of
actions. An environmental checklist
may be used to support a record of
environmental consideration as the
written determination that the proposed

action does not require an
environmental assessment. An
environmental assessment must be
prepared for each proposed action,
except that an assessment need not be
made if a written determination is made
that:

(i) The action is one of a class listed
in 8§ 775.6, Categorical Exclusions, and

(i) The action is not affected by
extraordinary circumstances which may
cause it to have a significant
environmental effect, or

(iii) The action is a type that is not a
major federal action with a significant
impact upon the environment.

(2) Findings of no significant impact.
If an environmental assessment
indicates that there is no significant
impact of a proposed action on the
environment, an environmental impact
statement is not required. A “finding of
no significant impact” (FONSI) is
prepared and published in accordance
with § 775.13. When the proposed
action is approved, it may be
accomplished without further
environmental consideration. A FONSI
document briefly presents the reasons
why an action will not have a
significant effect on the human
environment and states that an
environmental impact statement will
not be prepared. It must refer to the
environmental assessment and any
other environmentally pertinent
documents related to it. The assessment
may be included in the finding if it is
short, in which case the discussion in
the assessment need not be repeated in
the finding. The FONSI may be a
mitigated FONSI in which case the
required mitigation factors should be
listed in the FONSI. The use of a
mitigated FONSI is conditioned upon
the implementation of the identified
mitigation measures in the EA that
support the FONSI. Unless the
mitigation measures are implemented
by the responsible official, the use of an
EA in lieu of an EIS is not acceptable.

(3) Impact statement preparation
decision and notices. If an
environmental assessment indicates that
a proposed major action would have a
significant impact on the environment,
a notice of intent to prepare an impact
statement is published (see § 775.13)
and an environmental impact statement
is prepared.

(4) Role of impact statement in
decision making. An environmental
impact statement is used, with other
analyses and materials, to decide which
alternative should be pursued, or
whether a proposed action should be
abandoned or other courses of action
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pursued. See § 775.12 for restrictions on

the timing of this decision.
* * * * *
b * * *

(1) The environmental assessment of
any action which involves the
construction or acquisition of a new
mail processing facility must include
reasonable alternatives to the proposed
action and not just consideration of
contending sites for a facility. This
process must be started early in the
planning of the action.* * *

(2) When an environmental
assessment indicates that an
environmental impact statement may be
needed for a proposed facility action,
the responsible officer will make the
decision whether to prepare an
environmental impact statement for
presentation to the Capital Investment
Committee, and to the Board of
Governors if the Board considers the
proposal.

(3) If an environmental impact
statement is presented to the Committee
or the Board, and an analysis indicates
that it would be more cost-effective to
proceed immediately with continued
control of sites, (including advance
acquisition, if necessary, and where
authorized by postal procedures),
environmental impact statement
preparation, and project designs, a
budgetary request will include
authorization of funds to permit:

(i) The preparation of an impact
statement encompassing all reasonable
alternatives and site alternatives,

* * * * *

13. In newly redesignated § 775.10,
paragraph (a)(4) is added to read as
follows:

§775.10 Environmental assessments.

(a) * X *

(4) A list of applicable environmental
permits necessary to complete the
proposed action.

14. Newly redesignated 8 775.11 is
amended by revising the last sentence of
paragraph (a)(1) and by revising
paragraphs (b)(2)(ii), (c)(2), (c)(4), (c)(5)
introductory text, (c)(5)(iv), and (d)(1) to
read as follows:

§775.11 Environmental impact
statements.

(a * X *

(1) * * * Notice is given in
accordance with §775.13.

* * * * *
b * X *
2) * * *

(ii) Contain discussions of impacts in
proportion to their significance.
Insignificant impacts eliminated during
the process under § 775.11(a) to
determine the scope of issues must be

discussed only to the extent necessary

to state why they will not be significant.
* * * * *

(C) * X *

(2) Summary. The section should
compare and summarize the findings of
the analyses of the affected
environment, the environmental
impacts, the environmental
consequences, the alternatives, and the
mitigation measures. The summary
should sharply define the issues and
provide a clear basis for choosing

alternatives.
* * * * *

(4) Proposed action. This section
should clearly outline the need for the
EIS and the purpose and description of
the proposed action. The entire action
should be discussed, including
connected and similar actions. A clear
discussion of the action will assist in
consideration of the alternatives.

(5) Alternatives and mitigation. This
portion of the environmental impact
statement is vitally important. Based on
the analysis in the Affected
Environment and Environmental
Consequences section (see
§775.11(c)(6)), the environmental
impacts and the alternatives are
presented in comparative form, thus
sharply defining the issues and
providing a clear basis for choosing
alternatives. Those preparing the
statement must:

* * * * *

(iv) Describe appropriate mitigation
measures not considered to be an
integral part of the proposed action or
alternatives. See § 775.9(a)(7).

* * * * *

(d) * X *

(1) Any completed draft
environmental impact statement which
is made the subject of a public hearing,
must be made available to the public as
provided in § 775.12, of this chapter at
least 15 days in advance of the hearing.

* * * * *

15. In newly redesignated § 775.13,
paragraph (a)(4) is revised to read as
follows:

§775.13 Public notice and information.

(a) * X *

(4) A copy of every notice of intent to
prepare an environmental impact
statement must be furnished to the Chief
Counsel, Legislative, Law Department,
who will have it published in the

Federal Register.
* * * * *

16. In newly redesignated § 775.14,

paragraph (b) is revised to read as
follows:

§775.14 Hearings.
* * * * *

(b) The distribution and notice
requirements of §§775.11(d)(1) and
775.13 must be complied with
whenever a hearing is to be held.

17. A heading for Subchapter L is
added to read as follows:

Subchapter L—Special Regulations

PARTS 777 AND 778—
[REDESIGNATED TO SUBCHAPTER L]

18. Parts 777 and 778 are redesignated
from Subchapter K to Subchapter L.
Stanley F. Mires,

Chief Counsel, Legislative.
[FR Doc. 98-22936 Filed 8-26-98; 8:45 am]
BILLING CODE 7710-12-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 60

[ND-001-0002a & ND-001-0004a; FRL—
6150-6]

Clean Air Act Approval and
Promulgation of State Implementation
Plan for North Dakota; Revisions to the
Air Pollution Control Rules; Delegation
of Authority for New Source
Performance Standards

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule and delegation
of authority.

SUMMARY: EPA approves certain State
implementation plan (SIP) revisions
submitted by the North Dakota Governor
with letters dated January 9, 1996 and
September 10, 1997. The January 9,
1996 revisions are specific to a rule
regarding emissions of sulfur
compounds (the remainder of the State’s
January 9, 1996 submittal was handled
separately). The September 10, 1997
revisions are specific to air pollution
control rules regarding general
provisions and emissions of particulate
matter and organic compounds.
Revisions to the minor source
construction permit program will be
handled separately. In addition, the
September 10, 1997 submittal included
direct delegation requests for emission
standards for hazardous air pollutants
(NESHAP) and emission standards for
hazardous air pollutants for source
categories, as well as the State’s plan for
existing municipal solid waste landfills,
which were all handled separately.
Finally, EPA is providing notice that
it granted delegation of authority to
North Dakota on May 28, 1998, to
implement and enforce the New Source
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Performance Standards (NSPS)
promulgated in 40 CFR Part 60, as of
October 1, 1996 (excluding subpart Eb).
DATES: This direct final rule is effective
on October 26, 1998 without further
notice, unless EPA receives adverse
comment by September 28, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P—
AR, Environmental Protection Agency
(EPA), Region VIII, 999 18th Street, suite
500, Denver, Colorado, 80202—2405.
Copies of the State’s submittal and other
relevant documents are available for
public inspection during normal
business hours at the Air and Radiation
Program, Environmental Protection
Agency, Region VIII, 999 18th Street,
suite 500, Denver, Colorado, 80202—
2405 and the North Dakota Department
of Health, Division of Environmental
Engineering, 1200 Missouri Avenue,
Bismarck, North Dakota, 58506-5520.
FOR FURTHER INFORMATION CONTACT:
Amy Platt, Environmental Protection
Agency, Region VIII, (303) 312-6449.
SUPPLEMENTARY INFORMATION:

|. Background

The Governor of North Dakota
submitted various revisions to the
State’s air pollution control rules with
letters to EPA dated January 9, 1996,
and September 10, 1997. These
revisions were necessary, for the most
part, to make the rules consistent with
Federal requirements or for clarification
purposes.

The bulk of the January 9, 1996 SIP
revisions were approved by EPA on
April 21, 1997 (62 FR 19224). That
submittal also included a direct
delegation request for emission
standards for hazardous air pollutants
for source categories, which was
handled separately. Finally, action on
one rule, regarding emissions of sulfur
compounds, was delayed pending the
State’s provision of technical support
documentation to justify EPA’s approval
of the revision. That documentation
now has been provided to EPA’s
satisfaction and is discussed below in
further detail.

Il. This Action
A. Analysis of State Submissions

1. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing implementation plans and

plan revisions for submission to EPA.
Section 110(a)(2) of the Act provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing. Section 110(l) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

EPA also must determine whether a
submittal is complete and therefore
warrants further EPA review and action
[see section 110(k)(1) and 57 FR 13565].
EPA’s completeness criteria for SIP
submittals are set out at 40 CFR part 51,
appendix V. EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law if a
completeness determination is not made
by EPA six months after receipt of the
submission.

To entertain public comment, the
North Dakota Department of Health
(NDDOH), after providing adequate
notice, held public hearings on July 25,
1995 and January 14, 1997 to address
the respective revisions to the SIP and
Air Pollution Control Rules. Following
the public hearings, public comment
period, and completion of legal review
by the North Dakota Attorney General’s
Office, the North Dakota State Health
Council adopted the rule revisions,
which became effective on January 1,
1996, and September 1, 1997,
respectively.

The Governor of North Dakota
submitted the revisions to the SIP with
letters dated January 9, 1996, and
September 10, 1997. The SIP revisions
were reviewed by EPA to determine
completeness in accordance with the
completeness criteria set out at 40 CFR
part 51, appendix V. The submittals
were found to be complete and letters
dated February 13, 1996, and November
5, 1997, were forwarded to the Governor
indicating the completeness of the
respective submittals and the next steps
to be taken in the review process.

2. January 9, 1996 Revisions—Emissions
of Sulfur Compounds

As discussed above, the January 9,
1996 submittal contained various
revisions which were approved by EPA
on April 21, 1997 (62 FR 19224), or
handled separately. The one remaining
revision regarding emissions of sulfur
compounds is being addressed in this
document and involves North Dakota
Air Pollution Control Rule 33-15-06,
Emissions of Sulfur Compounds.

a. Chapter 33-15-06 Emissions of
Sulfur Compounds. Restricted.

Language was added to this chapter to
allow the State to consider treaters at an
oil or natural gas production facility, as
defined in Chapter 33-15-20 (Control of
Emissions from Oil and Gas Well
Production Facilities), as “industrial
process equipment.” Prior to this
revision, treaters were considered fuel
burning equipment and were subject to
a SO emissions limit of three pounds
per million Btu on a one hour block
average basis (Chapter 33-15-06-01.2.
Restrictions Applicable to Fuel Burning
Installations). This revision is
considered a SIP relaxation because
treaters will now have a less stringent
emissions limit than prior to the
revision. Treaters will now be subject to
Chapter 33-15-06-02.2. Concentration
of Sulfur Compounds in Emissions
Restricted, which directs the State to
establish an emissions limit if it is
determined that industrial process
equipment is causing the ambient air
quality standards for SO, in Chapter 33—
15-02 or the prevention of significant
deterioration increments for SO of
Chapter 33-15-15 to be exceeded.

In a March 28, 1997 letter from
Richard Long, EPA, to Dana Mount,
NDDOH, EPA advised the State that a
demonstration was needed to determine
if the National Ambient Air Quality
Standards (NAAQS) and Prevention of
Significant Deterioration (PSD)
increments would be protected in light
of this relaxation. In letters from the
NDDOH dated April 8, July 30, and
September 9, 1997, the State provided
EPA with adequate technical support
information to demonstrate that the
NAAQS and PSD increments indeed
would be protected. Some of the
rationale follows.

The State’s reason for changing the
classification of the treater at oil wells
from fuel burning equipment to
industrial process equipment was to
gain a beneficial use for sour gas
produced at the well. In order to comply
with the previous emissions limit,
propane or sweet natural gas had to be
brought into the treater and the sour gas
burned in the flare. This practice did
not make sense from an economic,
energy conservation, or practical
standpoint. Now, sour gas that was once
burned in the flare can be used as fuel
to operate the treater. Therefore, as a
practical matter, there should be no
increase in SO, emissions since the fuel
is just being burned in a different place.

Given that oil wells contribute only
minor SO, emissions in the State
(approximately 3% of the total, of which
1.8% is contributed by treaters, and this
percentage has been steadily declining
and is expected to further decline in the
future), that ambient air quality
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monitoring has never detected a
violation of the SO, NAAQS due to an
oil production facility (the NDDOH
currently operates two monitoring sites
in “oil country” and requires industry
to operate four additional sites), and
that there are no oil wells that are major
sources for SO, under the PSD
regulations in North Dakota, the State
believes that the change in classification
for the treater will not adversely affect
the NAAQS or PSD increments. It will,
however, have the benefit of conserving
energy.

Oil well SO, emissions have been
decreasing since the major development
of oil wells in North Dakota is in the
southwest corner of the State where the
H2S content is less than that found in
older wells which are going out of
production. The NDDOH provided a
1996 SO, emissions inventory for the
southwest counties where the most oil
and gas well development is occurring.
In addition, a commitment was
provided to review the regulations
should emissions of SO, from oil and
gas well development increase
significantly above the current emission
rate.

The NDDOH tracks oil wells through
a database which is shared with the
State’s Oil and Gas Division. From this
database, the amount of SO, emissions
from each production facility is
determined. The NDDOH has provided
a commitment to review relevant areas
of the State if SO, emissions increases
are noted from oil and gas production
facilities. The reporting system for the
above-mentioned database will be set up
to provide emissions on a county-wide
basis and an annual review of emissions
from each county will be conducted to
determine whether any significant
increases have taken place.

Regarding SO, increment
consumption, the State estimates that
actual SO, emissions from oil wells on
the minor source baseline date (i.e.,
December 19, 1977) were approximately
12,000 tons per year. In 1997, emissions
were less than 6000 tons per year. In
areas where there is a significant
amount of SO, emissions from oil wells,
the State believes the decrease in
emissions offsets most increment
consumption.

Based on the information provided by
the State in the three letters mentioned
above, EPA agrees with the State’s
conclusion that the change to Chapter
33-15-06 is of minor significance and
will not endanger the SO, NAAQS or
PSD increments. Therefore, this revision
is approvable. Please refer to the
Technical Support Document (TSD)
accompanying this action for a detailed
discussion of the State’s rationale.

3. September 10, 1997 Revisions

The September 10, 1997 submittal
included revisions to certain chapters of
the North Dakota Air Pollution Control
Rules which will be handled separately.
These revisions involved the minor
source construction permit program
(33—-15-14) and direct delegation
requests for emissions standards for
hazardous air pollutants (33-15-13) and
emission standards for hazardous air
pollutants for source categories (33—-15—
22), as well as the State’s plan for
existing municipal solid waste landfills.
The submittal also included a direct
delegation request for standards of
performance for new stationary sources
(see below). Finally, the submittal
addressed revisions to general
provisions and emissions of particulate
matter and organic compounds, which
involve the following chapters of the
North Dakota Air Pollution Control
Rules to be addressed in this document:
33-15-01 General Provisions; 33-15-05
Emissions of Particulate Matter
Restricted; and 33-15-07 Control of
Organic Compound Emissions.

a. Chapter 33-15-01 General
Provisions. Revisions to this chapter
include administrative corrections to
33-15-01-13.2(b) and 33-15-01-15.2
and the addition of language to the
enforcement requirements in 33-15-01—
17.3 to clarify that no person may
knowingly provide inaccurate
information on required documents or
regarding required monitoring and
methods. These revisions are either
minor in nature or consistent with
Federal requirements, and therefore,
approvable.

This chapter was also revised to
update the definition of volatile organic
compounds (*“VOCs”) in 33-15-01—
04.49 to match the Federal definition.
At the date of this submittal, the State’s
revision was consistent with federal
requirements and, therefore, is being
approved as submitted on September
10, 1997.

However, on April 9, 1998, EPA
published a revised definition of
volatile organic compounds (63 FR
17331), which became effective on May
11, 1998. EPA’s revised definition
excludes numerous compounds from
the definition of VOC on the basis of
negligible reactivity, and thus, no
contribution to tropospheric ozone
formation. The State’s current definition
does not exclude some of these
compounds. Therefore, the State’s
definition of VOC provides for the
regulation of some compounds which
are no longer considered VOCs by EPA.
North Dakota is advised of EPA’s most

recent VOC definition and future SIP
revisions should reflect it accordingly.

b. Chapter 33-15-05 Emissions of
Particulate Matter. Restricted. The
subsection regarding incinerator rules
for crematoriums was modified to
reduce the required temperature in the
secondary chamber of a crematorium
from 1800 degrees Fahrenheit to 1600
degrees Fahrenheit. The original
requirements for opacity, temperature
retention time, and monitoring were not
changed with this revision. EPA
believes that these parameters, along
with a 1600 degree Fahrenheit
temperature in the secondary chamber,
allow for proper combustion to occur.
The 1600 degree Fahrenheit temperature
requirement is well above what is
needed for good volatile organic
compound emissions control.

Since there is no foreseeable increase
in emissions resulting from this change
in temperature requirement for the
secondary chamber, EPA believes this
revision is approvable.

c. Chapter 33-15-07 Control of
Organic Compounds Emissions. This
revision was simply an administrative
correction to a referenced subsection
under “Scope.” It is minor in nature and
approvable.

4. Delegation of Authority for NSPS

The original delegation of authority
for NSPS to North Dakota was made by
EPA on October 13, 1976 (41 FR 44859,
44884). Later, North Dakota submitted
its NSPS regulations for approval by
EPA through the SIP process (58 FR
5294, January 21, 1993). With the
September 10, 1997 submittal, the State
has indicated that it prefers to once
more obtain authority for
implementation and enforcement of the
NSPS through the delegation of
authority process pursuant to section
111(c) of the Clean Air Act, 42 U.S.C.
§7411(c), as amended. Pursuant to that
request, on May 28, 1998, delegation
was given with the following letter:
Honorable Edward T. Schafer
Governor of North Dakota, State Capitol,

Bismarck, North Dakota 58505-0001
Re: Delegation of Clean Air Act New Source
Performance Standards

Dear Governor Schafer: In a September 10,
1997, letter from you and a September 11,
1997, letter from Francis Schwindt, North
Dakota Department of Health, the State of
North Dakota requested delegation of
authority for the Clean Air Act New Source
Performance Standards (NSPS) as in effect on
October 1, 1996. The original delegation of
authority for NSPS to North Dakota was
made by EPA in 1976. Later, North Dakota
submitted its NSPS regulations for approval
by EPA through the State Implementation
Plan (SIP) process. The above-mentioned
letters indicate that the State prefers to once
more obtain authority for implementation
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and enforcement of the NSPS through the
delegation of authority process pursuant to
section 111(c) of the Clean Air Act, 42 U.S.C.
§7411(c), as amended. The State’s NSPS
regulations, promulgated in Chapter 33-15-
12 of the North Dakota Administrative Code,
incorporate by reference the Federal NSPS in
40 CFR part 60 as in effect on October 1,
1996, with the exception of subpart Eb,
which the State has not adopted.

Subsequent to States adopting NSPS
regulations, EPA delegates the authority for
the implementation and enforcement of those
standards, so long as the State’s regulations
are not less stringent than the Federal
regulations. EPA has reviewed the pertinent
statutes and regulations of the State of North
Dakota and has determined that they provide
an adequate and effective procedure for the
implementation and enforcement of the
NSPS by the State of North Dakota.
Therefore, pursuant to Section 111(c) of the
Clean Air Act (Act), as amended, and 40 CFR
Part 60, EPA hereby delegates its authority
for the implementation and enforcement of
the NSPS to the State of North Dakota as
follows:

(A) Responsibility for all sources located,
or to be located, in the State of North Dakota
subject to the standards of performance for
new stationary sources promulgated in 40
CFR Part 60. The categories of new stationary
sources covered by this delegation include all
NSPS subparts in 40 CFR part 60, as in effect
on October 1, 1996 (with the exception of
subpart Eb). Note that this delegation does
not include the emission guidelines in
subparts Ca, Cb, Cc, and Cd. These subparts
require state plans which are approved under
a separate process pursuant to Section 111(d)
of the Act.

(B) Not all authorities of NSPS can be
delegated to states under Section 111(c) of
the Act, as amended. The EPA Administrator
retains authority to implement those sections
of the NSPS that require: (1) Approving
equivalency determinations and alternative
test methods, (2) decision making to ensure
national consistency, and (3) EPA rulemaking
to implement. To the best of our knowledge,
the following contain the authorities in 40
CFR part 60 that EPA cannot delegate to the
State:

40 CFR
part 60 Section(s)
subpart
A 60.8(b)(2) and (b)(3), and those
sections throughout the stand-
ards that reference 60.8(b)(2)
and (b)(3); 60.11(b) and (e).
Da .......... 60.45a.
Db ... 60.44b(f), 60.44b(g),
60.49b(a)(4).
60.48c(a)(4).

60.105(a)(13)(iii), 60.106(i)(12).

60.114a.

60.111b(f)(4), 60.114b,
60.116b(e)(3)(iii),
60.116b(e)(3)(iv), and
60.116b(f)(2)(iii).

60.153(e).

60.195(b).

60.302(d)(3).

60.332(a)(3) and 60.335(a).

40 CFR
part 60 Section(s)
subpart
W o 60.482-1(c)(2) and 60.484.
WW ........ 60.493(b)(2)(i)(A) and
60.496(a)(1).
XX e 60.502(e)(6).
AAA ... 60.531, 60.533, 60.534, 60.535,
60.536(i)(2), 60.537, 60.538(e),
and 60.539.
BBB ........ 60.543(c)(2)(ii)(B).
DDD ....... 60.562-2(c).
60.592(c).
60.613(e).
. 60.623.
KKK ........ 60.634.
NNN ....... 60.663(e).
QQQ ....... 60.694.
RRR ....... 60.703(e).
SSS ... 60.711(a)(16), 60.713(b)(1)(i) and
(i), 60.713(b)(5)(i), 60.713(d),
60.715(a), and 60.716.
TTT ... 60.723(b)(1), 60.723(b)(2)(i)(C),
60.723(b)(2)(iv), 60.724(e), and
60.725(b).
VVV ... 60.743(a)(3)(V)(A) and (B),
60.743(e), 60.745(a) and
60.746.
WWW ..... 60.754(a)(5).

(C) As 40 CFR Part 60 is updated, North
Dakota should revise its regulations
accordingly and in a timely manner and
submit to EPA requests for updates to its
delegation of authority.

This delegation is based upon and is a
continuation of the same conditions as those
stated in EPA’s original delegation letter of
August 30, 1976, to the Honorable Arthur A.
Link, then Governor of North Dakota, except
that condition 5, relating to Federal facilities,
has been voided by the Clean Air Act
Amendments of 1977. It is also important to
note that EPA retains concurrent enforcement
authority as stated in condition 2. In
addition, if at any time there is a conflict
between a State and a Federal NSPS
regulation, the Federal regulation must be
applied if it is more stringent than that of the
State, as stated in condition 7. A copy of the
August 30, 1976 letter was published in the
notices section of the Federal Register on
October 13, 1976 (41 FR 44884), along with
the associated rulemaking notifying the
public that certain reports and applications
required from operators of new and modified
sources shall be submitted to the State of
North Dakota (41 FR 44859). Copies of the
Federal Register notices are enclosed for
your convenience.

Since this delegation is effective
immediately, there is no need for the State
to notify the EPA of its acceptance. Unless
we receive written notice of objections from
you within ten days of the date on which you
receive this letter, the State of North Dakota
will be deemed to have accepted all the terms
of this delegation. An information notice will
be published in the Federal Register in the
near future informing the public of this
delegation, in which this letter will appear in
its entirety.

If you have any questions on this matter,
please call me, or have your staff contact
Richard Long, Director of our Air Program, at
303-312-6005.

Sincerely,
William P. Yellowtail,
Regional Administrator.

Enclosures:

cc: Francis Schwindt, ND Department of
Health; Dana Mount, ND Department of
Health

Given that the State now has delegation of
authority for NSPS, the State’s NSPS
regulations, promulgated in Chapter 33-15—
12 of the North Dakota Administrative Code,
are removed from the federally-approved SIP.

I11. Final Action

EPA is approving North Dakota’s SIP
revisions, as submitted by the Governor
with letters dated January 9, 1996, and
September 10, 1997. The revision in the
January 9, 1996 submittal which is
being approved in this document is the
revision to North Dakota Air Pollution
Control Rule 33-15-06, Emissions of
Sulfur Compounds Restricted. The
remainder of the January 9, 1996
submittal was handled separately. The
revisions of the September 10, 1997
submittal which are being approved in
this document involve the following
chapters of the North Dakota Air
Pollution Control Rules: 33-15-01
General Provisions; 33-15-05 Emissions
of Particulate Matter Restricted; and 33—
15-07 Control of Organic Compounds
Emissions.

In addition, the September 10, 1997
submittal included revisions to Chapter
33-15-14, Designated Air Contaminant
Sources, Permit to Construct, Minor
Source Permit to Operate, Title V Permit
to Operate (section specific to minor
source construction permit program),
the State’s 111(d) plan for existing
municipal solid waste landfills, and
requests for direct delegation of
Chapters 33-15-13, Emission Standards
for Hazardous Air Pollutants, and 33—
15-22, Emission Standards for
Hazardous Air Pollutants for Source
Categories, which will all be handled
separately.

Finally, as requested by the State with
its September 10, 1997 submittal, EPA
is providing notice that it granted
delegation of authority to North Dakota
on May 28, 1998, to implement and
enforce the NSPS promulgated in 40
CFR Part 60, promulgated as of October
1, 1996 (except subpart Eb, which the
State has not adopted). However, the
State’s NSPS authorities do not include
those authorities which cannot be
delegated to the states, as defined in 40
CFR part 60. Given that North Dakota
now has delegation of authority for
NSPS, EPA is removing Chapter 33—-15—
12, Standards of Performance for New
Stationary Sources, from the federally-
approved SIP.
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Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to a SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective October 26, 1998
without further notice unless the
Agency receives adverse comments by
September 28, 1998.

If EPA receives such comments, then
EPA will publish a timely withdrawal of
the direct final rule informing the public
that the rule will not take effect. All
public comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on October 26,
1998 and no further action will be taken
on the proposed rule.

IV. Administrative Requirements
A. Executive Order 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866, entitled
“Regulatory Planning and Review,”
review.

The final rule is not subject to
Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“economically significant™” action under
Executive Order 12866.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small

entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose
any new requirements, | certify that it
does not have a significant impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
E.P.A., 427 U.S. 246, 25666 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of Congress and

to the Comptroller General of the United
States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
section 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 26, 1998.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

40 CFR Part 60

Air pollution control, Aluminum,
ammonium sulfate plants, Beverages,
Carbon monoxide, Cement industry,
Coal, Copper, Dry cleaners, Electric
power plants, Fertilizers, Fluoride,
Gasoline, Glass and glass products,
Grains, Graphic arts industry,
Household appliances, Insulation,
Intergovernmental relations, Iron, Lead,
Lime, Metallic and nonmetallic mineral
processing plants, Metals, Motor
vehicles, Natural gas, Nitric acid plants,
Nitrogen dioxide, Paper and paper
products industry, Particulate matter,
Paving and roofing materials,
Petroleum, Phosphate, Plastics materials
and synthetics, Reporting and
recordkeeping requirements, Sewage
disposal, Steel, Sulfur oxides, Tires,
Urethane, Vinyl, Waste treatment and
disposal, Wool, Zinc.

Dated: August 14, 1998.

Jack McGraw,

Acting Regional Administrator, Region VIII.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:
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PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart JJ—North Dakota

2. Section 52.1820 is amended by
adding paragraph (c)(30) to read as
follows:

§52.1820 Identification of plan.
* * * * *
(C) * * *

(30) The Governor of North Dakota
submitted revisions to the North Dakota
State Implementation Plan and Air
Pollution Control Rules with letters
dated January 9, 1996 and September
10, 1997. The revisions address air
pollution control rules regarding general
provisions and emissions of particulate
matter, sulfur compounds, and organic
compounds. (i) Incorporation by
reference.

(A) Revisions to the Air Pollution
Control Rule Emissions of Sulfur
Compounds Restricted, 33-15-06-01,
effective January 1, 1996.

(B) Revisions to the Air Pollution
Control Rules as follows: General
Provisions 33-15-01-04.49, 33-15-01—
13.2(b), 33-15-01-15.2, and 33-15-01—
17.3; Emissions of Particulate Matter

Restricted 33-15-05-03.3.4; and Control
of Organic Compound Emissions 33—
15-07-01.1; effective September 1,
1997.

(i) Additional material.

(A) An April 8, 1997 letter from Dana
Mount, North Dakota Department of
Health, to Richard Long, EPA, to
provide technical support
documentation regarding the revisions
to Chapter 33—-15-06, Emissions of
Sulfur Compounds Restricted.

(B) A July 30, 1997 letter from Dana
Mount, North Dakota Department of
Health, to Amy Platt, EPA, to provide
technical support documentation
regarding the revisions to Chapter 33—
15-06, Emissions of Sulfur Compounds
Restricted.

(C) A September 9, 1997 letter from
Dana Mount, North Dakota Department
of Health, to Larry Svoboda, EPA, to
provide technical support
documentation regarding the revisions
to Chapter 33—-15-06, Emissions of
Sulfur Compounds Restricted.

3. A new §52.1835 is added to read
as follows:

§52.1835 Change to approved plan.
North Dakota Administrative Code
Chapter 33-15-12, Standards of
Performance for New Stationary
Sources, is removed from the approved
plan. This change is a result of the

State’s September 10, 1997 request for
delegation of authority to implement
and enforce the Clean Air Act New
Source Performance Standards (NSPS)
promulgated in 40 CFR Part 60, as in
effect on October 1, 1996 (except
subpart Eb, which the State has not
adopted). EPA granted that delegation of
authority on May 28, 1998.

PART 60—[AMENDED]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414,
7416, and 7601 as amended by the Clean Air
Act Amendments of 1990, Pub. L. 101-549,
104 Stat. 2399 (November 15, 1990; 402, 409,
415 of the Clean Air Act as amended, 104
Stat. 2399, unless otherwise noted).

Subpart A—General Provisions

2. In §60.4(c) the table entitled
“Delegation Status of New Source
Performance Standards [(NSPS) for
Region VIII]" is amended by revising the
column heading for ““ND”’ and by
revising the entry for “WWW—
Municipal Solid Waste Landfills” to
read as follows:

§60.4 Address.

* * * * *

DELEGATION STATUS OF NEW SOURCE PERFORMANCE STANDARDS

[(NSPS) for Region VIII]

Subpart Cco MT2 ND SD1 uT? WY
* * * * * * *
WWW .......... Municipal Solid Waste Landfills ...............
* * * * * * *

(*) Indicates approval of State regulation.

(1) Indicates approval of New Source Performance as part of the State Implementation Plan (SIP).

[FR Doc. 98-22899 Filed 8-26-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 62
[MO 045-1045; FRL-6150-8]

Approval and Promulgation of
Implementation Plans and Section
111(d) Plan; State of Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking final action
to approve certain portions of new

Missouri rule 10 CSR 10-6.020 as a
revision to the State Implementation
Plan (SIP). This rule consolidates the
SO, requirements previously contained
in eight separate rules into one
statewide rule. The EPA is taking final
action to rescind eight rules which are
replaced by the new rule, and the EPA
is taking final action to approve
Missouri’s Clean Air Act (CAA) section
111(d) plan for sulfuric acid mist plants
which is now contained in the new rule.

DATES: This rule is effective on
September 28, 1998.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the: Environmental
Protection Agency, Air Planning and

Development Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101; and
the EPA Air & Radiation Docket and
Information Center, 401 M Street, SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Kim
Johnson at (913) 551-7975.

SUPPLEMENTARY INFORMATION: Revisions
were made to Missouri’s SO rules in
response to an SO» rule enforceability
review conducted by the EPA in 1991.
A consolidated rule was presented at a
public hearing on March 28, 1996. After
addressing comments from the hearing
and public comment period, the state
adopted rule 10 CSR 10-6.260 which
became effective on August 30, 1996.
On August 12, 1997, Missouri
submitted a request to amend the SIP by
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adding the new rule 10 CSR 10-6.260,
Restriction of Emission of Sulfur
Compounds.

In conjunction with Missouri’s
request for SIP approval of 10 CSR 10—
6.260, Missouri also requests rescission
of eight existing rules dealing with
sulfur compound emissions (10 CSR 10—
2.160, 2.200, 3.100, 3.150, 4.150, 4.190,
5.110, and 5.150). These eight rules
were rescinded by Missouri effective
July 30, 1997.

Missouri simplified the SO, emission
requirements by consolidating all of the
source-specific emission limitations,
tests methods, and monitoring
requirements for the different
geographical areas into one rule: 10 CSR
10-6.260. The rule is a combination of
plans which contain requirements that
have been previously approved as
protecting the SO, NAAQS. This new
rule does not change the emission limits
contained in the existing eight rules to
be rescinded, but does contain
enforceable emission limits, appropriate
compliance methods, and requires
recordkeeping sufficient to determine
compliance.

Section (4) of the rule requires
affected sources to comply directly with
the SO, National Ambient Air Quality
Standard (NAAQS). In general, the EPA
does not directly enforce the NAAQS.
Section 110 of the CAA requires states
to develop plans which contain
enforceable emission limitations and
other such measures as required to
protect the NAAQS. Consequently, the
EPA will not take action on section (4);
however, the EPA continues to assert
that it is a state’s prerogative to protect
air quality using all necessary and
practical means.

Section (3) of this rule also contains
the state of Missouri’s section 111(d)
plan as it applies to sulfuric acid mist
plant emissions. Section (3) replaces the
comparable restrictions in Missouri’s
rules, 10 CSR 10-3.100, Restriction of
Emission of Sulfur Compounds; and 10
CSR 10-5.150, Emission of Certain
Sulfur Compounds Restricted, to be
rescinded. Section 111(d) of the CAA
and 40 CFR Part 60, Subpart B, require
each state to adopt and submit a plan to
establish emission controls for existing
sources, which would be subject to the
EPA’s new source performance
standards if these sources were new
sources.

No comments were received in
response to the public comment period
regarding this rule action.

For more background information, the
reader is referred to the proposal for this
rulemaking published on March 18,
1998, at 63 FR 13154.

l. Final Action

The EPA is taking final action to
approve, as a revision to the SIP, under
40 CFR Part 52, rule 10 CSR 10-6.260,
Restriction of Emission of Sulfur
Compounds, submitted by the state of
Missouri on August 12, 1997, except
sections (3) and (4).

The EPA is taking final action to
approve, under 40 CFR Part 62, section
(3) of rule 10 CSR 10-6.260 pursuant to
section 111(d) of the CAA.

The EPA is taking no action on
section (4) of rule 10 CSR 10-6.260.

The EPA is also taking final action to
rescind SIP rules 10 CSR 10-2.160,
Restriction of Emission of Sulfur
Compounds; 10 CSR 10-2.200,
Restriction of Emission of Sulfur
Compounds From Indirect Heating
Sources; 10 CSR 10-3.100, Restriction of
Emission of Sulfur Compounds; 10 CSR
10-3.150, Restriction of Emission of
Sulfur Compounds From Indirect
Heating Sources; 10 CSR 10-4.150
Restriction of Emissions of Sulfur
Compounds; 10 CSR 10-4.190,
Restriction of Emissions of Sulfur
Compounds From Indirect Heating
Sources; 10 CSR 10-5.110, Restriction of
Emissions of Sulfur Dioxide for Uses of
Fuel; and 10 CSR 10-5.150, Emission of
Certain Sulfur Compounds Restricted.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors, and in relation to relevant
statutory and regulatory requirements.

Il. Administrative Requirements

A. Executive Order 12866 and 13045

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review. The
final rule is not subject to Executive
Order 13045, entitled “‘Protection of
Children From Environmental Health
Risks and Safety Risks,” because it is
not an “‘economically significant” action
under Executive Order 12866.

B. Regulatory Flexibility

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
rule will not have a significant impact

on a substantial number of small entities
because SIP approvals under section
110 and subchapter I, part D of the CAA
do not create any new requirements but
simply approve requirements that the
state is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The CAA forbids the EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, the EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate, or to
private sector, of $100 million or more.
Under section 205, the EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
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of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 26, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,

Reporting and recordkeeping
requirements, and Sulfur oxides.
40 CFR Part 62
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfuric acid plants,
Sulfuric oxides.
Dated: August 3, 1998.
William Rice,
Acting Regional Administrator, Region VII.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

2. Section 52.1320 is amended by
adding paragraph (c)(108) to read as
follows:

§52.1320 Identification of plan.
* * * * *

(108) On August 12, 1997, the
Missouri Department of Natural
Resources (MDNR) submitted a new rule
which consolidated the SO- rules into

one and rescinded eight existing rules
dealing with sulfur compounds.

(i) Incorporation by reference.

(A) Regulation 10 CSR 10-6.260,
Restriction of Emission of Sulfur
Compounds, except Section (4),
Restriction of Concentration of Sulfur
Compounds in the Ambient Air, and
Section (3), Restriction of Concentration
of Sulfur Compounds in Emissions,
effective on August 30, 1996.

(B) Rescission of rules 10 CSR 10—
2.160, Restriction of Emission of Sulfur
Compounds; 10 CSR 10-2.200,
Restriction of Emission of Sulfur
Compounds From Indirect Heating
Sources; 10 CSR 10-3.100, Restriction of
Emission of Sulfur Compounds; 10 CSR
10-3.150, Restriction of Emission of
Sulfur Compounds From Indirect
Heating Sources; 10 CSR 10-4.150,
Restriction of Emissions of Sulfur
Compounds; 10 CSR 10-4.190,
Restriction of Emission of Sulfur
Compounds From Indirect Heating
Sources; 10 CSR 10-5.110, Restrictions
of Emission of Sulfur Dioxide for Use of
Fuel; and 10 CSR 10-5.150, Emission of
Certain Sulfur Compounds Restricted;
effective July 30, 1997.

PART 62—[AMENDED]

1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

2. Section 62.6350 is amended by
adding paragraph (b)(3) to read as
follows:

§62.6350 Identification of plan.
* * * * *

(b) * * X

(3) A revision to Missouri’s 111(d)
plan for Sulfuric Acid Mist from
Existing Sulfuric Acid Production
Plants which was effective on August
30, 1996. This revision incorporates the
111(d) requirements from two existing
regulations into a new consolidated
regulation.

[FR Doc. 98-22901 Filed 8-26-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7252]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director for Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646—-3461.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).
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These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from

the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- .
State and county Location paper where notice was | Chief executive officer of community Eﬁggt('i‘i’f?cgﬁé% of %ﬁmmu-
published y No.
Arizona:
Maricopa ......... Unincorporated July 24, 1998, July 31, The Honorable Janice K. Brewer, | June 30, 1998 ...... 040037
Areas. 1998, Scottsdale Chairman, Maricopa County Board
Progress-Tribune. of Supervisors, 301 West Jeffer-
son, 10th Floor, Phoenix, Arizona
85003.
Maricopa ......... Unincorporated June 11, 1998, June 18, The Honorable Don Stapley, Chair- | May 15, 1998 ....... 040037
Areas. 1998, Arizona Republic. person, Maricopa County Board of
Supervisors, 301 West Jefferson,
10th Floor, Phoenix, Arizona 85003.
Maricopa ......... Town of Paradise | June 11, 1998, June 18, The Honorable Marian Davis, Mayor, | May 15, 1998 ....... 040049
Valley. 1998, Arizona Republic. Town of Paradise Valley, 6401
East Lincoln Drive, Paradise Val-
ley, Arizona 85253.
Maricopa ......... City of Phoenix .... | June 11, 1998, June 18, The Honorable Skip Rimsza, Mayor, | May 15, 1998 ....... 040051
1998, Arizona Republic. City of Phoenix, 200 West Wash-
ington Street, 11th Floor, Phoenix,
Arizona 85003.
Pima .............. Unincorporated July 2, 1998, July 9, 1998, | The Honorable Mike Boyd, Chairman, | May 27, 1998 ....... 040073
Areas. Arizona Daily Star. Pima County Board of Supervisors,
130 West Congress, Fifth Floor,
Tucson, Arizona 85701.
Maricopa ......... City of Scottsdale | June 11, 1998, June 18, The Honorable Sam  Kathryn | May 15, 1998 ....... 045012
1998, Arizona Republic. Campana, Mayor, City of Scotts-
dale, P.O. Box 1000, Scottsdale,
Arizona 85252.
Maricopa ......... City of Scottsdale | July 2, 1998, July 9, 1998, | The  Honorable = Sam  Kathryn | June 2, 1998 ........ 045012
Scottsdale Progress- Campana, Mayor, City of Scotts-
Tribune. dale, P.O. Box 1000, Scottsdale,
Arizona 85252-1000.
Maricopa ......... City of Scottsdale | July 24, 1998, July 31, The Honorable Sam  Kathryn | June 30, 1998 ...... 045012
1998, Scottsdale Campana, Mayor, City of Scotts-
Progress-Tribune. dale, P.O. Box 1000, Scottsdale,
Arizona 85252-1000.
Maricopa ......... City of Tempe ...... June 11, 1998, June 18, The Honorable Neil Giuliano, Mayor, | May 15, 1998 ....... 040054
1998, Arizona Republic. City of Tempe, P.O. Box 5002,
Tempe, Arizona 85280.
California:
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Dates and name of news-

Effective date of

Commu-

State and county Location paper where notice was Chief executive officer of community modification nity No.
published
Riverside ......... Agua Caliente June 18, 1998, June 25, The Honorable Richard M. | May 22, 1998 ....... 060763
Band of Cahuilla 1998, Desert Sun. Milanovich, Chairman, Tribal Coun-
Indians Tribe. cil, Agua Caliente Band of Cahuilla
Indians, 600 East Tahquitz Canyon
Way, Palm Springs, California
92262.
Riverside ......... City of Cathedral June 18, 1998, June 25, The Honorable David W. Berry, | May 22, 1998 ....... 060704
City. 1998, The Press-Enter- Mayor, City of Cathedral City, P.O.
prise. Box 5001, Cathedral City, Califor-
nia 92235-5001.
Contra Costa .. | City of Danville ..... June 18, 1998, June 25, The Honorable Dick Waldo, Mayor, | May 20, 1998 ....... 060707
1998, San Ramone Val- City of Danville, 510 La Gonda
ley Times. Way, Danville, California 94526.
Solano ............ City of Dixon ........ June 10, 1998, June 17, The Honorable Don Erickson, Mayor, | May 11, 1998 ....... 060369
1998, Dixon Tribune. City of Dixon, 600 East “A” Street,
Dixon, California 95620-3697.
Riverside ......... City of Palm June 18, 1998, June 25, The Honorable Lloyd Maryanov, | May 22, 1998 ....... 060257
Springs. 1998, Desert Sun. Mayor, City of Palm Springs, P.O.
Box 2743, Palm Springs, California
92263.
San Diego ....... Unincorporated June 9, 1998, June 16, The Honorable Greg Cox, Chairman, | May 13, 1998 ....... 060284
Areas. 1998, San Diego Daily San Diego County Board of Super-
Transcript. visors, 1600 Pacific Highway,
Room 335, San Diego, California
92101.
Jefferson ......... City of West- July 23, 1998, July 30, The Honorable Nancy M. Heil, Mayor, | June 22, 1998 ...... 080008
minster. 1998, Westminster Win- City of Westminster, 4800 West
dow. 92nd Avenue, Westminster, Colo-
rado 80030.
lowa: Polk .............. City of Ankeny ..... July 15, 1998, July 22, The Honorable Merle Johnson, | October 20, 1998 190226
1998, The Des Moines Mayor, City of Ankeny, 1605 North
Register. Ankeny Boulevard, Suite 200,
Ankeny, lowa 50021.
Missouri: St. Louis Unincorporated June 11, 1998, June 18, The Honorable Buzz Westfall, St. | September 16, 290327
Areas. 1998, St. Louis Post- Louis County Executive, 41 South 1998.
Dispatch. Central Executive, Clayton, Mis-
souri 63105.
Montana: Yellow- City of Billings ...... July 9, 1998, July 16, The Honorable Charles F. Tooley, | June 9, 1998 ........ 300085
stone. 1998, Billings Gazette. Mayor, City of Billings, P.O. Box
1178, Billings, Montana 59103-
1178.
Nevada: Clark ........ Unincorporated June 18, 1998, June 25, The Honorable Yvonne Atkinson | May 20, 1998 ....... 320003
Areas. 1998, Las Vegas Re- Gates, Chairperson, Clark County,
view-Journal. Board of Commissioners, 500
Grand Central Parkway, Las
Vegas, Nevada 89155.
New Mexico:
Bernalillo ......... City of Albuquer- July 24, 1998, July 31, The Honorable Martin J. Chavez, | June 18, 1998 ...... 350002
que. 1998, Albuquerque Mayor, City of Albuquerque, P.O.
Journal. Box 1293, Albuquerque, New Mex-
ico 87103-1293.
Bernalillo ......... Unincorporated July 3, 1998, July 10, The Honorable Tom Rutherford, | June 3, 1998 ........ 350001
Areas. 1998, Albuquerque Chairman, Bernalillo County, Board
Journal. of Commissioners, 2400 Broadway
Southeast, Albuquerque, New Mex-
ico 87102.
Bernalillo ......... Unincorporated July 24, 1998, July 31, The Honorable Tom Rutherford, | June 18, 1998 ...... 350001
Areas. 1998, Albuquerque Chairman, Bernalillo County, Board
Journal. of Commissioners, 2400 Broadway
Southeast, Albuquerque, New Mex-
ico 87102.
Oklahoma: Tulsa ... | City of Broken July 23, 1998, July 30, The Honorable James Reynolds, | June 12, 1998 ...... 400236
Arrow. 1998, Broken Arrow Mayor, City of Broken Arrow, P.O.
Ledger. Box 610, Broken Arrow, Oklahoma
74013.
Oregon: Washing- City of Hillsboro ... | July 16, 1998, July 23, The Honorable Gordon Faber, Mayor, | June 10, 1998 ...... 410243

ton.

Texas:

1998, Hillsboro Argus.

City of Hillsboro, 123 West Main
Street, Hillsboro, Oregon 97123-
3999.
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Dates and name of news-

Effective date of

Commu-

State and county Location paper where notice was Chief executive officer of community modification nity No.
published
Collin ............... City of Allen ......... June 17, 1998 June 24, The Honorable Steve Terrell, Mayor, | May 13, 1998 ....... 480131
1998, The Allen Amer- City of Allen, One Butler Circle,
ican. Allen, Texas 75013.
Travis ... City of Austin ....... June 19, 1998, June 26, The Honorable Kirk A. Watson, | May 8, 1998 ......... 480624
1998, Austin American- Mayor, City of Austin, 124 West
Statesman. Eighth Street, Austin, Texas 78701.
Johnson .......... City of Burleson ... | July 8, 1998, July 15, The Honorable Rick Roper, Mayor, | October 13, 1998 485459
1998, Burleson Star. City of Burleson, 141 West Renfro,
Burleson, Texas 76028.
Williamson ...... City of Cedar Park | July 8, 1998, July 15, The Honorable Dorothy Duckett, | June 11, 1998 ...... 481282
1998, Hill Country News. Mayor, City of Cedar Park, 600
North Bell Boulevard, Cedar Park,
Texas 78613.
Collin ..o City of Dallas ....... July 17, 1998, July 24, The Honorable Ron Kirk, Mayor, City | October 22, 1998 480171
1998, The Dallas Morn- of Dallas, 1500 Marilla Street, Suite
ing News. 5EN, Dallas, Texas 75201.
Denton ............ Town of Flower July 22, 1998, July 29, The Honorable Larry W. Lipscomb, | June 9, 1998 ........ 480777
Mound. 1998, Denton Record- Mayor, Town of Flower Mound,
Chronicle. 2121 Cross Timbers Drive, Flower
Mound, Texas 75028.
Fort Bend ........ Unincorporated June 17, 1998, June 24, The Honorable Michael D. Rozell, | May 8, 1998 ......... 480228
Areas. 1998, Fort Bend Star. Fort Bend County Judge, 301 Jack-
son Street, Suite 719, Richmond,
Texas 77469.
Tarrant ............ City of Fort Worth | June 12, 1998, June 19, The Honorable Kenneth Barr, Mayor, | May 6, 1998 ......... 480596
1998, Fort Worth Star- City of Fort Worth, City Hall, 1000
Telegram. Throckmorton Street, Fort Worth,
Texas 76102-6311.
Webb .............. City of Laredo ...... July 2, 1998, July 9, 1998, | The Honorable Saul N. Ramirez, Jr., | May 26, 1998 ....... 480651
Laredo Morning News. Mayor, City of Laredo, P.O. Box
579, Laredo, Texas 78042—-0579.
Gregg and Har- | City of Longview June 19, 1998, June 26, The Honorable David McWhorter, | May 7, 1998 ......... 480264
rison. Harrison. 1998, Longview News- Mayor, City of Longview, P.O. Box
Journal. 1592, Longview, Texas 75606—
1952.
Collin ..o City of Plano ........ June 24, 1998, July 1, The Honorable John Longstreet, | May 29, 1998 ....... 480140
1998, Plano Star Cou- Mayor, City of Plano, P.O. Box
rier. 860358, Plano, Texas 75086—0358.
Collin ............... City of Plano ........ July 22, 1998, July 29, The Honorable John Longstreet, | June 22, 1998 ...... 480140
1998, Plano Star Cou- Mayor, City of Plano, P.O. Box
rier. 860358, Plano, Texas 75086—0358.
Fort Bend ........ City of Sugar, June 17, 1998, June 24, The Honorable Dean Hrbacek, | May 8, 1998 ......... 480234
Land. 1998, Fort Bend Star. Mayor, City of Sugar Land, P.O.
Box 110, Sugar Land, Texas
77487-0110.
Denton ............ City of The Colony | June 19, 1998, June 26, The Honorable Mary B. Watts, | May 19, 1998 ....... 481581

1998, The Leader.

Mayor, City of The Colony, City
Hall, 5151 North Colony Boulevard,
The Colony, Texas 75056.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)
Dated: August 10, 1998.

Michael J. Armstrong,

Associate Director for Mitigation.

[FR Doc. 98-23070 Filed 8-26-98; 8:45 am]

BILLING CODE 6718-04-P

ACTION: Final rule.

community. The respective addresses

SUMMARY: Modified base (1% annual

chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to

are listed in the following table.

calculate flood insurance premium rates
for new buildings and their contents.

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
in effect for each listed community prior
to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each

500 C Street SW., Washington, DC
20472, (202) 646—-3461.

SUPPLEMENTARY INFORMATION: The

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,

Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of

modified base flood elevations for

each

community listed. These modified

elevations have been published in
newspapers of local circulation an
ninety (90) days have elapsed sinc

d
e that

publication. The Associate Director has
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resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain

management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of

Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- : " ) "
State and county Location paper where notice was Chief eggﬁ]urg\lljﬁig/ﬁlcer of Eﬁrﬁgz\&?cggé% of %ﬁ;nmg
published
Arizona:
Yavapai (FEMA | Town of Cotton- April 22, 1998, April 29, The Honorable Ruben Jauregui, | March 12, 1998 .... 040096
Docket No. wood. 1998, The Verde Inde- Mayor, Town of Cottonwood, 827
7244). pendent. North Main Street, Cottonwood, Ar-
izona 86326.
Navajo (FEMA | City of Holbrook ... | April 15, 1998, April 22, The Honorable Claudia Maestas, | March 20, 1998 .... 040067
Docket No. 1998, Holbrook Tribune- Mayor, City of Holbrook, P.O. Box
7244). News. 70, Holbrook, Arizona 86025.
Navajo (FEMA | Unincorporated April 15, 1998, April 22, The Honorable Lewis Tenney, Chair- | March 20, 1998 .... 040066
Docket No. Areas. 1998, Holbrook Tribune- person, Navajo County Board of
7244). News. Supervisors, P.O. Box 668, Hol-
brook, Arizona 86025.
Maricopa City of Phoenix .... | February 20, 1998, Feb- The Honorable Skip Rimsza, Mayor, | February 3, 1998 040051
(FEMA Dock- ruary 27, 1998, The Ari- City of Phoenix, 200 West Wash-
et No. 7244). zona Republic. ington Street, Phoenix, Arizona
85003-1611.
California:
San Bernardino | City of Colton ....... February 19, 1998, Feb- The Honorable Karl E. Gayton, | January 21, 1998 060273
(FEMA Dock- ruary 26, 1998, The Mayor, City of Colton, 650 North La
et No. 7244). Colton Courier. Cadena Drive, Colton, California
92324.
Orange (FEMA | City of Fullerton ... | April 16, 1998, April 23, The Honorable Don Bankhead, | March 13, 1998 .... 060219
Docket No. 1998, Fullerton News- Mayor, City of Fullerton, 303 West
7244). Tribune. Commonwealth Avenue, Fullerton,
California 92832.
San Bernardino | City of San February 19, 1998, Feb- The Honorable Tom Minor, Mayor, | January 21, 1998 060281
(FEMA Dock- Bernardino. ruary 26, 1998 The Sun. City of San Bernardino, 300 North
et No. 7244). D Street, San Bernardino, Califor-
nia 92418.
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Dates and name of news-

State and county Location paper where notice was Chief eégﬁ]ur%%i&fﬂcer of Eﬁnig%\&?cggé% of %ﬁng
published
Sacramento Unincorporated February 20, 1998, Feb- The Honorable llla Collin, Chair- | January 28, 1998 060262
(FEMA Dock- Areas. ruary 27, 1998 Sac- person, Sacramento County Board
et No. 7244). ramento Bee. of Supervisors, 700 H Street,
Room 2450, Sacramento, Califor-
nia 95814.
Colorado:
Arapahoe Unincorporated March 12, 1998, March The Honorable Polly Page, Chair- | February 18, 1998 080011
(FEMA Dock- Areas. 19, 1998, Littleton Inde- person, Arapahoe County Board of
et No. 7244). pendent. Commissioners, 5334 South Prince
Street, Littleton, Colorado 80166.
Arapahoe Town of Col- March 12, 1998, March The Honorable Michael J. Tanner, | February 18, 1998 080014
(FEMA Dock- umbine Valley. 19, 1998, Littleton Inde- Mayor, Town of Columbine Valley,
et No. 7244). pendent. 5931 South Middlefield Road, Suite
101, Littleton, Colorado 80123.
Arapahoe Town of Col- March 19, 1998, March The Honorable Michael Tanner, | March 6, 1998 ...... 080014
(FEMA Dock- umbine Valley. 26, 1998, Littleton Inde- Mayor, Town of Columbine Valley,
et No. 7244). pendent. 5931 South Middlefield Road, Suite
101, Columbine Valley, Colorado
80123.
Douglas Unincorporated February 18, 1998, Feb- The Honorable M. Michael Cooke, | February 6, 1998 080049
(FEMA Dock- Areas. ruary 25, 1998, Douglas Chairman, Douglas County Board
et No. 7244). County News Press. of Commissioners, 101 Third
Street, Castle Rock, Colorado
80104.
Jefferson City of Golden ...... April 17, 1998, April 24, The Honorable Jan Schenck, Mayor, | March 24, 1998 .... 080090
(FEMA Dock- 1998, Golden Transcript. City of Golden, 944 Tenth Street,
et No. 7244). Golden, Colorado 80401.
Jefferson Unincorporated April 15, 1998, April 22, The Honorable Michelle Lawrence, | March 20, 1998 .... 080087
(FEMA Dock- Areas. 1998, Columbine Com- Chairperson, Jefferson  County
et No. 7244). munity Courier. Board of Commissioners, 100 Jef-
ferson County Parkway, Suite
5550, Golden, Colorado 80419.
Jefferson Unincorporated April 17, 1998, April 24, The Honorable Michelle Lawrence, | March 24, 1998 .... 080087
(FEMA Dock- Areas. 1998 Golden Transcript. Chairperson, Jeffeson  County
et No. 7244). Board of Commissioners, 100 Jef-
ferson County Parkway, Suite
5550, Golden, Colorado 80419.
Arapahoe City of Littleton ..... March 12, 1998, March The Honorable Pat Cronenberger, | February 18, 1998 080017
(FEMA Dock- 19, 1998, Littleton Inde- Mayor, City of Littleton, 2255 West
et No. 7244). pendent. Berry Avenue, Littleton, Colorado
80165.
Arapahoe City of Littleton ..... March 19, 1998, March The Honorable Pat Cronenberger, | March 6, 1998 ...... 080017
(FEMA Dock- 26, 1998, Littleton Inde- Mayor, City of Littleton, 2255 West
et No. 7244). pendent. Berry Avenue, Littleton, Colorado
80165.
lowa: Polk (FEMA City of Grimes ...... March 5, 1998, March 12, | The Honorable Brad Long, Mayor, | February 6, 1998 190228
Docket No. 7244). 1998, Northeast Dallas City of Grimes, P.O. Box 460,
County Record. Grimes, lowa 50111.
Kansas:
Sedgwick Unincorporated July 22, 1997, July 29, The Honorable Thomas G. Winters, | June 26, 1997 ...... 200321
(FEMA Dock- Areas. 1997, The Wichita Chairman, Board of Commis-
et No. 7228). Eagle. sioners, Sedgwick County, 525
North Main Street, Suite 320, Wich-
ita, Kansas 67203.
Sedgwick City of Wichita ...... July 22, 1997, July 29, The Honorable Bob Knight, Mayor, | June 26, 1997 ...... 200328
(FEMA Dock- 1997, The Wichita City of Wichita, City Hall, 455 North
et No. 7228). Eagle. Main Street, Wichita, Kansas
67202.
Sedgwick City of Wichita ...... March 13, 1998, March The Honorable Bob Knight, Mayor, | February 19, 1998 200328
(FEMA Dock- 20, 1998, The Wichita City of Wichita, City Hall, 455 North
et No. 7244). Eagle. Main  Street, Wichita, Kansas
67202.
Sedgwick City of Wichita ...... April 23, 1998, April 30, The Honorable Bob Knight, Mayor, | March 18, 1998 .... 200328
(FEMA Dock- 1998, The Wichita City of Wichita, City Hall, 455 North
et No. 7244). Eagle. Maine Street, Wichita, Kansas
67202.
Louisiana: St. Town of Krotz May 5, 1998, May 12, The Honorable Gary Soileau, Mayor, | April 22, 1998 ...... 220170

Landry Parish
(FEMA Docket
No. 7248).

Springs.

1998, The Daily World.

Town of Krotz Springs, P.O. Box
218, Krotz Springs, Louisiana
70750.
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Dates and name of news-

Chief executive officer of

Effective date of

Commu-

State and county Location paper V\éziﬁ?esﬁggce was community modification nity No.
Nebraska: Lan- City of Lincoln ...... March 12, 1998, March The Honorable Mike Johanns, Mayor, | February 17, 1998 315273
caster (FEMA 19, 1998, Lincoln Jour- City of Lincoln, 555 South 10th
Docket No. 7244). nal Star. Street, Lincoln, Nebraska 68508.
New Mexico:
Bernalillo City of Albuquer- February 6, 1998, Feb- The Honorable Martin J. Chavez, | January 26, 1998 350002
(FEMA Dock- que. ruary 13, 1998, Albu- Mayor, City of Albuquerque, P.O.
et No. 7244). querque Journal. Box 1293, Albuquerque, New Mex-
ico 87103.
Eddy (FEMA City of Artesia ...... February 3, 1998, Feb- The Honorable Ernest Thompson, | January 12, 1998 350016
Docket No. ruary 10, 1998, Artesia Mayor, City of Artesia, P.O. Box
7244). Daily Press. 1310, Artesia, New Mexico 88211—
1310.
Bernalillo Unincorporated February 6, 1998, Feb- The Honorable Tom Rutherford, | Janaury 26, 1998 350001
(FEMA Dock- Areas. ruary 13, 1998, Albu- Chairman, Bernaillo County Board
et No. 7244). querque Journal. of Commissioners, 2400 Broadway
Southeast, Albuquerque, New Mex-
ico 87102.
Bernalillo Unincorporated March 18, 1998, March The Honorable Tom Rutherford, | February 27, 1998 350001
(FEMA Dock- Areas. 25, 1998, Albuquerque Chairman, Bernaillo County Board
et No. 7244). Journal. of Commissioners, 2400 Broadway
Southeast, Albuquerque, New Mex-
ico 87102.
Eddy (FEMA City of Carlsbad ... | March 13, 1998, March The Honorable Gary L. Perkowski, | February 20, 1998 350017
Docket No. 20, 1998, Current Argus. Mayor, City of Carlsbad, P.O. Box
7244). 1569, Carlsbad, New Mexico
88221-1569.
Eddy (FEMA Unincorporated March 13, 1998, March The Honorable Stephen Massey, | February 20, 1998 350120
Docket No. Areas. 20, 1998 Current Argus. County Manager, Eddy County,
7244). P.O. Box 1139, Carlsbad, New
Mexico 88221-1139.
Nevada: Douglas Unincorporated December 3, 1997, De- The Honorable Jacques | November 6, 1997 320008
(FEMA Docket Areas. cember 10, 1997, The Etchegoyhen, Chairman, Douglas
No. 7236). Record Courier. County Board of Commissioners,
P.O. Box 218, Minden, Nevada
89423.
Oklahoma:
Garfield (FEMA | City of Enid .......... April 16, 1998, April 23, The Honorable Mike Cooper, Mayor, | March 13, 1998 .... 400062
Docket No. 1998, Enid News and City of Enid, P.O. Box 1768, Enid,
7244). Eagle. Oklahoma 73702.
Cleveland City of Norman ..... March 3, 1998, March 10, | The Honorable Bill Nations, Mayor, | February 13, 1998 400046
(FEMA Dock- 1998 Norman Transcript. City of Norman, P.O. Box 370, Nor-
et No. 7244). man, Oklahoma 73070-0370.
Garfield (FEMA | Town of North April 16, 1998, April 23, The Honorable Chris Scott, Mayor, | March 13, 1998 .... 400425
Docket No. Enid. 1998, Enid News and Town of North Enid, 220 Redwood
7244). Eagle. North Enid, Oklahoma 73701.
Tulsa (FEMA City of Tulsa ......... April 16, 1998, April 23, The Honorable M. Susan Savage, | March 16, 1998 .... 405381
Docket No. 1998, Tulsa World. Mayor, City of Tulsa, 200 Civic
7244). Center, Tulsa, Oklahoma 74103.
Oregon:
Jackson Unincorporated March 12, 1998, March The Honorable Sue Kupillas, Chair- | June 17, 1998 ...... 415589
(FEMA Dock- Areas. 19, 1998, Medford Mail- person, Jackson County Board of
et No. 7244). Tribune. Commissioners, 10 South Oakdale,
Room 200, Medford, Oregon 97501.
Jackson City of Medford .... | March 12, 1998, March The Honorable Jerry Lausmann, | June 17, 1998 ...... 410096
(FEMA Dock- 19, 1998, Medford Mail- Mayor, City of Medford, 411 West
et No. 7244). Tribune. Eighth Street, Medford, Oregon
97501.
Clackamas City of West Linn April 16, 1998, April 23, The Honorable Jill Thorn, Mayor, City | March 24, 1998 .... 410024
(FEMA Dock- 1998, West Linn Tidings. of West Linn, P.O. Box 48, West
et No. 7244). Linn, Oregon 97068-0048.
Texas:
Collin (FEMA City of Allen ......... February 4, 1998, Feb- The Honorable Kevin Lilly, Mayor, | January 9, 1998 ... 480131
Docket No. ruary 11, 1998, Plano City of Allen, One Butler Circle,
7244). Star Courier. Allen, Texas 75013.
Collin (FEMA City of Allen ......... April 22, 1998, April 29, The Honorable Steve Terrell, Mayor, | March 30, 1998 .... 480131
Docket No. 1998, The Allen Amer- City of Allen, One Butler Circle,
7248). ican. Allen, Texas 75013.
Potter and City of Amarillo .... | February 19, 1998, Feb- The Honorable Kel Seliger, Mayor, | January 30, 1998 480529
Randall ruary 26, 1998, Amarillo City of Amarillo, P.O. Box 1971,
(FEMA Dock- Daily News. Amarillo, Texas 79150.

et No. 7244).
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Dates and name of news-

State and county Location paper where notice was Chief eégﬁ]ur%%i&fﬂcer of Eﬁnig%\&?cggé% of %ﬁng
published
Williamson City of Cedar Park | March 18, 1998, March The Honorable Dorothy Duckett, | March 5, 1998 ...... 481282
(FEMA Dock- 25, 1998, Hill Country Mayor, City of Cedar Park, City
et No. 7244). News. Hall, 600 North Bell Boulevard,
Cedar Park, Texas 78613.
Bexar, Comal, | City of Cibolo ....... March 12, 1998, March The Honorable Sam Bauder, Mayor, | February 11, 1998 480267
and Guada- 19, 1998, The Herald. City of Cibolo, P.O. Box 88, Cibolo,
lupe (FEMA Texas 78108.
Docket No.
7244).
Collin, Dallas, City of Dallas ....... February 3, 1998, Feb- The Honorable Ron Kirk, Mayor, City | January 20, 1998 480171
Denton, ruary 10, 1998, Dallas of Dallas, 1500 Marilla Street, Suite
Kaufman, Morning News. 5EN, Dallas, Texas 75201.
and Rockwall
(FEMA Dock-
et No. 7244).
Dallas (FEMA City of Dallas ....... April 1, 1998, April 8, The Honorable Ron Kirk, Mayor, City | July 7, 1998 ......... 480171
Docket No. 1998, Dallas Morning of Dallas, 1500 Marilla Street, Suite
7244). News. 5EN, Dallas, Texas 75201.
El Paso (FEMA | City of El Paso ..... February 3, 1998, Feb- The Honorable Carlos M. Ramirez, | January 16, 1998 480214
Docket No. ruary 10, 1998, E/ Paso Mayor, City of El Paso, Two Civic
7244). Times. Center Plaza, ElI Paso, Texas
79901-1196.
El Paso (FEMA | City of El Paso ..... April 23, 1998, April 30, The Honorable Carlos M. Ramirez, | March 23, 1998 .... 480214
Docket No. 1998, El Paso Times. Mayor, City of El Paso, Two Civic
7244). Center Plaza, El Paso, Texas
79901-1196.
Dallas (FEMA City of Farmers April 3, 1998, April 10, The Honorable Bob Phelps, Mayor, | July 9, 1998 ......... 480174
Docket No. Branch. 1998, Metro Crest City of Farmers Branch, P.O. Box
7244). News. 819010, Farmers Branch, Texas
75381-9010.
Tarrant (FEMA | City of Fort Worth | February 5, 1998, Feb- The Honorable Kenneth Barr, Mayor, | January 20, 1998 480596
Docket No. ruary 12, 1998, Fort City of Fort Worth, City Hall, 1000
7244). Worth Star-Telegram. Throckmorton Street, Fort Worth,
Texas 76102-6311.
Tarrant (FEMA | City of Fort Worth | April 17, 1998, April 24, The Honorable Kenneth Barr, Mayor, | March 12, 1998 .... 480596
Docket No. 1998, Fort Worth Star- City of Fort Worth, City Hall, 1000
7244). Telegram. Throckmorton Street, Fort Worth,
Texas 76102—6311.
Dallas (FEMA City of Grand Prai- | March 19, 1998, March The Honorable Charles England, | February 25, 1998 485472
Docket No. rie. 26, 1998, Grand Prairie Mayor, City of Grand Prairie, P.O.
7244). News. Box 534045, Grand Prairie, Texas
75053-4045.
Harris (FEMA Unincorporated February 18, 1998, Feb- The Honorable Robert Eckels, Harris | May 4, 1998 ......... 480287
Docket No. Areas. ruary 25, 1998, Houston County Judge, 1001 Preston
7244). Chronicle. Street, Suite 911, Houston, Texas
77002.
Tarrant (FEMA | City of Hurst ......... April 21, 1998, April 28, The Honorable Bill Souder, Mayor, | March 24, 1998 .... 480601
Docket No. 1998, Dallas Morning City of Hurst, 1505 Precinct Line
7244). News. Road, Hurst, Texas 76054.
Dallas (FEMA City of Mesquite ... | April 28, 1998, May 5, The Honorable Mike Anderson, | March 30, 1998 .... 485490
Docket No. 1998, Dallas Morning Mayor, City of Mesquite, P.O. Box
7248). News. 850137, Mesquite, Texas 75185-—
0137.
Collin (FEMA City of Plano ........ February 4, 1998, Feb- The Honorable John Longstreet, | January 9, 1998 ... 480140
Docket No. ruary 11, 1998, Plano Mayor, City of Plano, P.O. Box
7244). Star Courier. 860358, Plano, Texas 75086—0358.
Collin (FEMA City of Plano ........ April 22, 1998, April 29, The Honorable John Longstreet, | March 19, 1998 .... 480140
Docket No. 1998, Plano Star Cou- Mayor, City of Plano, P.O. Box
7244). rier. 860358, Plano, Texas 75086—0358.
Bexar, Comal, City of Schertz ..... March 12, 1998, March The Honorable Hal Baldwin, Mayor, | February 11, 1998 480269
and Guada- 19, 1998, The Herald. City of Schertz, P.O. Drawer |,
lupe (FEMA Schertz, Texas 78154.
Docket No.
7244).
Washington:
Pierce (FEMA City of Orting ........ March 17, 1998, March The Honorable Guy S. Colorossi, | February 26, 1998 530143
Docket No. 24, 1998, Pierce County Mayor, City of Orting, P.O. Box
7244). Herald. 489, Orting, Washington 98360—

0489.
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. h Chief executive officer of Effective date of Commu-
State and county Location paper where notice was community modification nity No.
published
Columbia Unincorporated March 4, 1998, March 11, | The Honorable Charles G. Reeves, | June 9, 1998 ........ 530029
(FEMA Dock- Areas. 1998, Dayton Chronicle. Chairman, Columbia County Board
et No. 7244). of Commissioners, 341 East Main,

Dayton, Washington 99328.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: August 10, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-23069 Filed 8-26-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
in the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646—-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified

base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform.

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

8§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet abcéve
f : round.
Source of flooding and location *I%Ievation
in feet
(NGVD)
ARIZONA
Quartzsite (Town), La Paz
County (FEMA Docket No.
7246)
Tyson Wash:
Approximately 2,500 feet
downstream of Tyson Drive *816
Approximately 1,100 feet up-
stream of Tyson Drive ....... *836
Plymouth Wash:
Approximately 500 feet up-
stream of confluence with
Tyson Wash ........cccceevueenne *830
Just downstream of Plymouth
Road .....cccoveiiiee *877
Plomosa Wash:
Approximately 750 feet up-
stream of confluence with
Tyson Wash ........cccccevueene *852
Approximately 1,500 feet up-
stream of Plymouth Road .. *901
La Cholla Wash—Main Branch:
At confluence with Tyson
Wash ..o *840
Approximately 5,900 feet up-
stream of Kofa Road ......... *917
La Cholla Wash—North
Branch:
Approximately 1,200 feet
downstream of Tyson
Drive ..ccocooviiiiieeieee *823
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *g[gyg&n Source of flooding and location *E{g\lfgt?an Source of flooding and location *g[gyg&n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 1,000 feet Maps are available for in- Maps are available for in-
upstream of Kofa Road .. *870 spection at the City of Mor- spection at 707 West Uni-
Maps are available for in- gan Hill Public Works Depart- versity Avenue, Lafayette,
spection at the Town of ment, 100 E_des Court, Mor- Louisiana.
Quartzsite Office of Planning gan Hill, California. -
and Zoning, Town Hall, 465 Natchez village
North Plymouth, Quartzsite, Santa Clara (City), Santa Natchitoches ( Palgisz{
Arizona. Clara  County  (FEMA (FEMA Docket No. 7246)
Docket No. 7246) Ba .
; you Natchez:
CALIFORNIA S%Z;Olﬁasfré?nz”rg)? Oclrdei/ll(éun Approximately 4/5 mile down-
Burbank (City), Los Angeles tain View Alviso Road ....... *11 igfp%r?a?g h/ln?lltg Street near 106
County (FEMA Docket No. Approximately 300 feet up- A i Vit une
pproximately 9/10 mile up-
7246) ) stream of Monroe Street ... *53 stream of Main Street near
Lo’gfheeﬁ Drain C'/Zﬁnlgelb . Maps are available for in- corporate limits .................. *106
V(\:/%r;tgﬁ]ng?o‘gé Cogtrroélm spection at the City of Santa Maps are available for in-
Clara Department of Public ; ;
Channel .....cccccovuconinnnes *578 Works. 1500 Warburton Ave- spection at 181 Main Street,
i i - y S A Natchez, Louisiana.
Apsq;gg%negfgcgé smrlg?asdup 711 nue, Santa Clara, California. :
Lake Street Overflow: ’ . .
: KANSAS Natchitoches Parish (Unin-
Apég\%:g;?etg% Acl)%%];]eeesttnut corporated Areas) (FEMA
SHEEL e *576 Perry (City), Jefferson County Docket No. 7246)
Approximately 310 feet up- (FEMA Docket No. 7250) Cane River-Old River-Bayou
stream of Chestnut Street *577 Kansas River: Natchez_: ]
North Overflow: Approximately 1 mile south- Cane River-Red Bayou Di-
At confluence with Lockheed east of Cedar Street at the version Canal at Parish
Drain Channel .................... *592 southeasternmost cor- boundary, approximately 1
At divergence from Lockheed porate limit ...........cccoee.e.. +846 mile downstream of con-
Drain Channel ................. *641 Approximately 200 feet south fluenqe with Can_e River .... *99
Flow Along Empire Avenue: of Bridge Street ................. +850 Cane River approximately 1.5
Approximately 140 feet Delaware River: miles upstream of State
downstream of Hollywood At Union Pacific Railroad Route 119 ..o *104
WaAY e *669 crossing over Delaware Old River at City of
Approximately 0.4 mile up- RIVEr o +850 Natchitoches southwest
stream of Hollywood Way *691 Maps are available for in- corporate limits, just down- .
Maps are available for in- spection at the City of Perry stream of State Route 1 ... 110
spection at the City of Bur- City Hall, 119 Elm Street, Bayou Bonna Vista:
bank Department of Public Perry, Kansas. At confluence with Winn
Works, 275 East Olive Ave- Note: To convert from NGVD Creek oo *154
nue, Burbank, California. to NAVD, add 0.26 foot. At Natchitoches Parish cor-
porate limits, approximately
. . 2.2 miles upstream of con-
M(gl%?g Hg:louchtzlty)’ (Eg&f LOVISIANA fluence with Winn Creek ... *163
Docket No. 722)6/) Lafayette Parish (and Incor- Cox Branch: )
Madrone Channel: porated Areas) (FEMA At confluence with Bayou Du- .
Approximately 300 feet Dacket No. 7246) PONL oo e 141
downstream of East Dunne Bayou Queue de Tortue: At Natchltlpc_hes Parish cor- |
Avenue ...~ *353 Approximately 2,400 feet gora}lte ImItSt, appro;qlr_nat_e_y
Just downstream of Cochran downstream of State Route m'ﬁ-s ﬁps relazng) orLouisi- 162
RoAd T 378 719, at confluence of ana RIghway 120 .......ooeeer
Tennant Creek: South Branch ..................... *27 Bayou DupPont: ) .
Approximately 0.5 mile down- Just upstream of State Route At conflqence W|th Little River 129
stream of Fountain Oaks 343 *32 At Louisiana nghway 120 ... *145
DEVE oo *347 Duson Branch: Winn Creek:
Approximately 0.25 mile up- Approximately 1,420 feet At confluence with Bayou Du-
stream of Fountain Oaks downstream of U.S. Route Pont ..o . *136
DIVE oot *361 90 . *31 At Parish Route 349 *195
Watsonville Road Overflow: Approximately 70 feet up- . Maps are available for in-
At convergence with Llagas stream Of. Anderson Road 33 spection at 203 St. Denis,
Creek e *303 | | North Branch: Room 116, Natchitoches
West of El Camino Real and Approximately 1,300 feet Louisiana. '
400 feet south of downstream of U.S. Route '
Watsonville Road ............... *319 90 oo, *29 . . _
West Little Llagas Creek: Approximately 600 feet up- Richland Parish (Unincor-
Approximately 3,000 feet stream of State Route porated Areas) (FEMA
downstream of Monterey 1096 ..ovveiiiiiiee e *31 Docket No. 7246)
Highway ......cccccoeeviiieinnnen. *316 South Branch: X Bayou Macon:
Just upstream of Watsonville At confluence with Bayou Approximately 4 miles down-
[23C7:1s I *321 Queue de Tortue ............... *28 stream of Interstate 20 75
Along Del Monte Avenue, At divergence from Bayou Abproximately 5.4 miles up-
1,000 feet north of Wright Queue de TOMue ............. 31 FStream of U.S. 80 oo *79
Avenue ... *352 Maps are available for in-
Approximately 1,800 feet up- spection at 806 First Street,
stream of Llagas Road ...... *384 Duson, Louisiana.
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *g[gyg&n Source of flooding and location *E{g\lfgt?an Source of flooding and location *g[gyg&n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Maps are available for in- Maps are available for in-
spection at Courthouse Martindale (Town). Caldwell spection at the Caldwell
Square, Richland Parish, County (F(EMA I)jocket No. County Courthouse, Main
Louisiana. 7246) and San Antonio Streets,
L Lockhart, Texas.
NEVADA San Marcos River:
Approximately 400 feet
I Ci Churchill downstream of FM 1979 at Ellis County (and Incor-
Fallon (City), kurc ! the southeastern corporate porated Areas) (FEMA
?gfef;ty (FEMA Docket No. LS oo *515 Docket No. 7218)
/ . Approximately 0.5 mile up- Chambers Creek:
New Fiver Drain- " stream of access road ....... *538 Just downstream of Interstate
At Harr.lgan Road ......ccccoovnnes 3,956 Martindale Diversion: 35E *176
Approximately To fest up- Approximately 0.5 mile down- At confluence of North and
stream of .Taylor Pla_ce ...... *3,967 stream of FM 1979 at the South Fork Chambers
Maps are avaHgbIg_for :an i southern corporate limits ... *512 Creek 505
spection at the City of Fallon Just downstream of FM 1979 | | | Norh Eork (Shamhere (ramlk- o
City Hall, Building Inspector's at the divergence from San N%ihcgﬁfﬁﬁgﬁ;’mtefsgﬁfﬁk
Office, 55 West Williams Av- Marcos RIVET ..o, *522 Fork Chambers Creek 505
enue, Fallon, Nevada. Maps are available for in- Approximately 1,000 feet up-
. . spection at the Town of stream of Auburn Road ..... *557
Churchill County (Unincor- Martindale Town Hall, 409 Greathouse Branch:
porated Areas) (FEMA Main Street, Martindale, At confluence WitH Chambers
Docket No. 7246) Texas. Creek 504
New River Drain: ) Approximately 3,700 feet up-
Just upstream of Harrigan . Bastrop County (and Incor- stream of FM 66 (Maypearl
ROAD .o 3,956 porated Areas) (FEMA (2621 ) *676
At Ig_lve:’gence from Carson +3.974 Docket No. 7246) Grove Creek:
Maps P * Cedar Creek: At confluence with Red Oak
: . Approximately 5,600 feet Creek ..vvvieeiiiiieeees *369
%DECttIOBIat the CDhurchtIII . downstream of FM 535 ... *411 Just upstream of Boyce Road *466
15?([)] Q/\yest?:r;rnslgl gStreeeF;aqulﬁ)r:]’ Approximately 200 feet Approximately 4,700 feet
Nevada ' ! downstream of Watts Lane *432 downstream of U.S. Route
) Just downstream of FM 812 *451 TT e *586
i i Waxahachie Creek:
OKLAHOMA Maps are available for in- !
checton at the couny T N ol
ourthouse, ecan
Cleveland County (and_In- Street, Bastrop, Texas. Just upstream of the South-
corporated Areas) (FEMA ' ' ern Pacific Railroad *564
Docket No. 7246) O R e e
. Approximately 500 feet up-
Chouteau Creek (North of Lex- Caldwell County (Unincor- f *
: stream of FM 1387 ............ 707
ington): porated Areas) (FEMA ; .
Little Creek:
Just downstream of Bryant Docket No. 7246) Approximately 0.75 mile
* - .
3 Rtoad eams P 1071 San Marcos River: downstream of Cockrell Hill
U;Oggs ream or bryan 1073 At confluence of Plum Creek *341 ROAA oo *637
.................................. y JUSt upstream Of US ngh_ A rOXimatel 21200 feet
Ju;tog%stream of Cemetery 1 124 ] Wtay 1? S *355 pc?ownstrear% of Cockrell Hill
. AR ’ ust upstream of U.S. High- Road ..cooooeiiiiiieeee *646
D ——
tery Road *1,107 Just upstream of State High- spection at the Ellis County
At confluence with Chouteau ’ WaY 671 v, *409 Courthouse, Waxahachie
Creek *1 085 Just upstream of State High- Texas ' '
T P ’ Way 20 .o *442 ) . oo
Maps atr_e av?llz%bllesfortr:n_ Just upstream of FM 1977 .... *485 Mi%secatrigr?\é?llﬁglgig?%lfn
igﬁgslol{l]o?man Oli)ll;homa Just upstream of County Maypearl City Hall
Maps are available for in- ROA 21 ..o *564 Maypearl, Texas. -
spection at 12031 Bypass Creek: Maps are available for in-
: _— At confluence with San ps ar .
Slaughterville Road, Lexing Marcos River 553 spection at the City of
ton, Oklahoma. ol 150 feet Lo Midlothian City Hall, 104
Approximately 150 feet up- West Avenue E
TEXAS iterss%g; Camp Gary ac- 577 Midlothian, Texas..
Martindale Diversion: Maps are available for in-
Luling (City), CI:(aIdweII (zlognty Approximately 2.8 miles %g?nﬁg??:i?; ﬁglclgglr?:er
(FEMA Docket No. 7246) downstream of FM 1979 at Texas ' '
San Marcos River: the convergence with San M - ilable for i
At the southernmost cor- Marcos RIVET ........cccooounn.. *500 aps atr_e a"?'tﬁ gtor 'f”'
porate limits of the City of Just downstream of FM 1979 ?)E/ﬁlc '(O:iq aH "e O\Ill)lll 0
Lullng ................................. *360 at the divergence from San T a City Rall, a,
Approximately 4,000 feet up- . Marcos RiVer .................. *522 M €xas.. able for |
stream of U.S. Highway 80 363 Brushy Creek: ?s%set?trigr?\g?ltﬁe (eZit)?ro:‘n-
Maps are available for in- Approximately 1 mile down- Pl
spection at the City of Luling stream of Highway 21 ....... *539 \é\gaéﬁhgghfrfg’rgeat”' 401
City Secretary’s Office, City Just upstream of Highway 21 Waxahacﬁie Texas !
Hall, 509 East Crockett, at the northwest county ' -
Luling, Texas. boundary ........ccccceveiiininnn *542
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#Depth in #Depth in
feet above feet above
Source of flooding and location *g[gyg&n Source of flooding and location *Iglrg\lljgt(ijén
in feet in feet
(NGVD) (NGVD)
WASHINGTON At the southernmost cor-
porate limit, approximately
Mason County (Unincor- 4,400 feet upstream of .
porated Aréas) (FEMA Eighth Street ........ccccceeuveee. 4,332
Docket No. 7246) Maps are available for in-
Skokomish River: spection at the Town of
Thermopolis Town Hall, 420
ugtgpstream of Sate Roue | || Broaday, Thermopois, -
Approximately 2,000 feet oming.
d t f confl . .
019 \&Ig?tﬁe:r% OSOCU?R é’gﬁfe (Catalog of Federal Domestic Assistance No.
Skokomish Rivers .............. *52 | 83.100, “Flood Insurance”)
Maps are available for in- Dated: August 10, 1998.
spection at the Mason . ’
County Department of Com- Michael J. Armstrong,
munir:y I%?]vglopmegtﬁ 4|11 Associate Director for Mitigation.
North Fi treet, Shelton, . ; _ 5r_0R- Q-
Washington. [FR Doc. 98-23067 Filed 8—-26-98; 8:45 am]
BILLING CODE 6718-04-P
Okanogan County (Unincor-
porated Areas) (FEMA
Docket No. 7246)
Early Winters Creek: FEDERAL COMMUNICATIONS
Approximately 0.5 mile down- COMMISSION
stream of State Highway
20 s # | 47 CFR Part 1
Approximately 0.5 mile up-
stream of State Highway
20 e #5 | [MD Docket No. 98-36; DA 98-1553]
Maps are available for in- .
spection at the Okanogan Assessment and Collgctlon of
County Planning and Devel- Regulatory Fees for Fiscal Year 1998
opment Office, 237 Fourth o
Avenue, Okanogan, Wash- AGENCY: Federal Communications
ington. Commission.
WYOMING ACTION: Final rule; correction.
Ranchester (Town), Sheri- SUMMARY: This document corrects
dan County (FEMA Docket portions of the Commission’s rules that
No. 7246) were published in the Federal Register
Tongue River: of August 11, 1998 (63 FR 42734).
At the southeastern corner of
the corporate limit ............. *3 742 | EFFECTIVE DATE: August 27, 1998.
Juéfougf"%ao’g dOf Wolf Creek w3761 | FOR FURTHER INFORMATION CONTACT:
Uty |R0ad ............o......... ’ Terry Johnson, Office of Managing
Approximately 300 feet west N
Of the intersection of DII’ECtOI’, (202) 418—0445 or Martha
Fourth Avenue West and Contee, Public Service Division, (202)
Rawlings Drive, along 418-0192.
Rawlings Drive ................... *3,767
Five Mile Creek: SUPPLEMENTARY INFORMATION: The
Approximately 1,200 feet Federal Communications Commission
downstream of U.S. Route . published a document establishing fee
Jui?u"'é'fr"e'é{r'{{'éf'ﬁ'éuﬁ&jié" 3,763 | collection dates in the Federal Register
Ta DO w3773 | Of August 11, 1998 (63 FR 42734). In
Just upstream of an I’ule FR DOC. 98—21259, publIShed on
unnamed road in the north- August 11, 1998, (63 FR 42734) make
western comer of Town ..... *3,785 | the following correction:
M?igﬁgﬁ‘g':ﬁg'%@; s 1. On page 42735, in the first column,
Orlzfice 145 Coffeen Street the dates are corrected to read as
Ranchester, Wyoming. follows:
Adopted: August 20, 1998.
Thermopolis  (Town), Hot Released: August 21, 1998.
Springs County (FEMA o o
Docket No. 7246) Federal Communications Commission.
Big Horn River: William F. Caton,
At the northeasternmost cor- Deputy Secretary.
porate limit, approximately .
4,900 feet downstream of [FR Doc. 98-22945 Filed 8-26-98; 8:45 am]
State Park Street ............... *4,302 BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76

[CS Docket No. 97—248; RM No. 9097; FCC
98-189]

Development of Competition and
Diversity in Video Programming
Distribution and Carriage

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Section 628 of the
Communications Act prohibits unfair or
discriminatory practices in the sale of
satellite cable and satellite broadcast
programming. Section 628 is intended
to increase competition and diversity in
the multichannel video programming
market, as well as to foster the
development of competition to
traditional cable systems, by prescribing
regulations that govern the access by
competing multichannel systems to
cable programming services.

DATES: This rule contains information
collection requirements that have not
been approved by the Office of
Management and Budget (“OMB”). The
Commission will publish a document in
the Federal Register announcing the
effective date of this rule. Written
comments by the public on the modified
information collection requirements
contained should be submitted on or
before October 26, 1998. If you
anticipate that you will be submitting
comments on the modified information
collection requirements, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: A copy of any comments on
the modified information collection
requirements contained herein should
be submitted to Judy Boley, Federal
Communications, Room 234, 1919 M
St., NW, Washington, DC 20554 or via
internet to jboley@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information concerning the
Report and Order contact Steve
Broeckaert at (202) 418-7200 or via
internet at sbroecka@fcc.gov. For
additional information concerning the
proposed and/or modified information
collection requirements contained in the
Report and Order contact Judy Boley at
(202) 418-0214 or via internet at
jboley@fcc.gov.

Paperwork Reduction Act

The requirements contained in this
Report and Order have been analyzed



Federal Register/Vol. 63, No. 166/ Thursday, August 27, 1998/Rules and Regulations

45741

with respect to the Paperwork
Reduction Act of 1995 (the *“1995 Act’’)
and would impose modified
information collection requirements on
the public. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general
public to take this opportunity to
comment on the proposed information
collection requirements contained in
this Notice, as required by the 1995 Act.
Public comments are due October 26,
1998 and then implementation of any
modified requirements will be subject to
approval by the Office of Management
and Budget (““OMB”’) as prescribed by
the 1995 Act. Comments should
address: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: 3060—XXXX.

Title: Section 76.1003 Adjudicatory
proceedings.

Type of Review: Revision of a
currently approved collection.

Respondents: Businesses or other for-
profit entities.

Number of Respondents: 24.

Estimated Time Per Response: 4-30
hours.

Frequency of Response: On occasion.

Total Annual Burden to Respondents:
408 hours.

Total Annual Cost to Respondents:
$54,360.

Needs and Uses: The information
disclosed and collected in these
proceedings has been used by
Commission staff to resolve disputes
alleging unfair methods of competition
and deceptive practices where the
purpose or effect of which is to hinder
significantly or to prevent any
multichannel video programming
distributor from providing satellite cable
programming or satellite broadcast
programming to subscribers or
consumers.

Synopsis

1. The Report and Order addresses the
issues raised in the Memorandum
Opinion and Order and Notice of
Proposed Rulemaking in CS Docket No.
97-248, 63 FR 1943 (December 18,
1997) (“NPRM ™), regarding proposed
amendments to the rules promulgated

pursuant to section 628 of the
Communications Act (47 USC § 548).

2. Sanctions. The Commission’s
existing statutory forfeiture authority
can be used in appropriate
circumstances as an enforcement
mechanism for program access
violations. Restitution in the form of
damages is also an appropriate remedy
to return improper gains obtained by
vertically-integrated programmers to
unjustly injured MVPDs. However, the
law of program access continues to be
refined, and it is not appropriate in all
instances to impose damages for
program access violations. Section 628
permits the Commission to exercise
discretion in this area. Where a program
access defendant relies upon a good
faith interpretation of an ambiguous
aspect of the program access provisions
for which there is no guidance, we do
not believe it would promote
competition, or otherwise benefit the
video marketplace, to require damages
from a programming provider in such
circumstances. Where a program access
defendant knew, or should have known,
that it was engaging in conduct violative
of section 628, damages are appropriate
and will be imposed. The Commission
has the authority to assess forfeitures
and damages separately and in
combination depending upon the
circumstances of a given case. The
Commission also retains the authority to
issue entirely prospective relief as it has
in previous decisions.

3. Damages can best be calculated on
a case-by-case basis using procedures
similar to those employed by the
Commission in adjudicating common
carrier formal complaints. The most
efficient method by which to administer
damages is to provide the Commission
with discretion to bifurcate the violation
determination from any damages
adjudication. The Report and Order
requires that a complainant seeking
damages for a program access violation
must file as part of its complaint either:

(a) A detailed computation of
damages, including supporting
documentation and materials; or

(b) An explanation of:

(i) What information not in the
possession of the complaining party is
necessary to develop a detailed
computation of damages;

(if) Why such information is
unavailable to the complaining party;

(iii) The factual basis the complainant
has for believing that such evidence of
damages exists; and

(iv) A detailed outline of the
methodology that would be used to
create a computation of damages with
such evidence.

Where a violation is found, the Cable
Services Bureau (“Bureau’) will
indicate in its order whether the
violation is the type for which the
Commission will impose damages or
forfeitures. The burden of proof
regarding damages rests with the
complainant, who must demonstrate
with specificity the damages arising
from the program access violation.

4. The Commission may adjudicate
damages by determining the sufficiency
of the damages calculation or
computation methodology submitted by
the complainant. Where the
Commission issues a written order
approving or modifying a damages
calculation, the defendant shall
recompense the complainant as directed
in the Commission’s order. Where the
Commission issues a written order
approving or modifying a damages
computation methodology, the parties
shall negotiate in good faith to reach an
agreement on the exact amount of
damages pursuant to the Commission-
mandated methodology. To ensure that
the parties are diligent in their
negotiations to apply the approved
methodology, the Commission will
require that, within thirty days of the
date the damages computation method
is approved and released, the parties
must file with the Commission a joint
statement which will do one of the
following: (1) detail the parties’
agreement as to the amount of damages;
(2) state that the parties are continuing
to negotiate in good faith and request
that the parties be given an extension of
time to continue such negotiations, or
(3) detail the bases for the continuing
dispute and the reasons why no
agreement can be reached. In cases in
which the parties cannot resolve the
amount of damages within a reasonable
time period, the Commission retains the
right to determine the actual amount of
damages on its own, or through referral
to an ALJ.

5. Time Limits. Denial of
programming cases (unreasonable
refusal to sell, petitions for exclusivity,
and exclusivity complaints) should be
resolved within five months of the
submission of the complaint to the
Commission. All other program access
complaints, including price
discrimination cases, should be resolved
within nine months of the submission of
the complaint to the Commission.
Where the Commission bifurcates the
program access violation determination
from a damages determination, the time
limits adopted by the Commission apply
solely to the resolution of the program
access violation. The time limits
contemplate resolution times applicable
to most typical program access disputes
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which do not involve complex or
repeated discovery, pleading extensions
or extra pleadings based upon new
information, or requests that the
Commission stay proceedings pending
settlement negotiations. Where the
parties to a program access dispute
submit a motion to stay proceedings
pending settlement discussions, the
Commission will afford the parties the
time necessary to determine whether a
negotiated settlement is possible. If
parties choose to pursue negotiations
time limits will be suspended. Program
access defendants must file an answer
within 20 days of service of the
complaint, unless otherwise directed by
the Commission. Program access
complainants must file a reply within
15 days of service of the answer, unless
otherwise directed by the Commission.

6. Discovery. The Commission retains
the current system of Commission-
controlled discovery. Discovery as-of-
right, or expanded discovery, will not
improve the quality or efficiency of the
Commission’s resolution of program
access complaints. The Commission
clarifies its rules to provide that, to the
extent that a defendant expressly
references and relies upon a document
or documents within its control in
responding to a program access
complaint, the defendant must attach
that document or documents to its
answer. The Commission adopts the
standardized protective order that was
attached to the NPRM for program
access matters with several minor
revisions.

7. Terrestrial Delivery of
Programming. The Commission
concludes that the record developed in
this proceeding fails to establish that the
conduct complained of, i.e., moving the
transmission of programming from
satellite to terrestrial delivery to avoid
the program access rules, is significant
and causing demonstrative competitive
harm at this time. In circumstances
where anti-competitive harm has not
been demonstrated, the Commission
perceives no reason to impose detailed
rules on the movement of programming
from satellite delivery to terrestrial
delivery that would unnecessarily inject
the Commission into the day-to-day
business decisions of vertically-
integrated programmers. While the
record does not indicate a significant
anti-competitive impact necessitating
Commission action at this time, the
Commission believes that the issue of
terrestrial distribution of programming
could eventually have substantial
impact on the ability of alternative
MVPDs to compete in the video
marketplace. The Commission will
continue to monitor this issue and its

impact on competition in the video
marketplace.

8. Buying Groups: Joint and Several
Liability. The record justifies adopting
an alternative method to joint and
several liability that buying groups can
satisfy which ensures that programming
distributors are adequately protected
from excessive financial risk. To qualify
for the alternative to joint and several
liability, buying groups must maintain
liquid cash or credit reserves (i.e., cash,
cash equivalents, or letters or lines of
credit) equal to cover the cost of one
month’s programming for all of the
buying groups members. In addition,
each member of the buying group will
remain liable to the programmer for its
pro-rata share of the buying group’s
programming. Under this approach, the
alternative financial assurances method
is available to buying groups of all sizes.
At the same time, programming
providers are adequately protected from
the catastrophic default by multiple
members of a buying group. If multiple
members of a particular buying group
default on their obligations to the
buying group, and the buying group is
unable to meet its obligations with
existing resources, the programming
provider is ensured payment for all
programming thus far provided. At such
point, the programming provider would
have the option of terminating its
contract with the buying group,
retaining the one month’s programming
fees, and contracting with buying group
members on terms negotiated between
the programmers and the individual
MVPDs. Alternatively, the programming
provider could retain only the portion of
the one month’s programming fees that
were actually defaulted upon, continue
providing programming to the buying
group, and look to the individual
member for the balance of its pro-rata
share of the buying groups’ contractual
obligations.

Final Regulatory Flexibility Analysis

9. Background. As required by the
Regulatory Flexibility Act (RFA), an
Initial Regulatory Flexibility Analysis
(“IRFA™) was incorporated into the
Notice of Proposed Rule Making
(“NPRM”) in this proceeding. The
Commission sought written public
comment on the possible impact of the
proposed policies and rules on small
entities in the NPRM, including
comments on the IRFA. This Final
Regulatory Flexibility Analysis
(“FRFA”) in this Report and Order
(““Order”) conforms to the RFA.

1. Need for Action and Objectives of
the Rules. Section 628 of the
Communications Act prohibits unfair or
discriminatory practices in the sale of

satellite cable and satellite broadcast
programming and is intended to
increase competition and diversity in
the multichannel video programming
market, as well as to foster the
development of competition to
traditional cable systems, by prescribing
regulations that govern the access by
competing multichannel systems to
cable programming services. Pursuant to
Congress’ mandate in the 1992 Cable
Act, the Commission promulgated
regulations implementing the
Communication Act’s program access
provisions. In 1997, Ameritech New
Media, Inc. filed a petition for
rulemaking requesting that the
Commission amend our program access
rules. The Commission issued a NPRM
seeking comment on amendments to our
program access rules. After reviewing
the comments filed in this proceeding,
we conclude that the public interest in
increased competition and diversity in
the multichannel video programming
and the development of competition to
traditional cable systems is further
enhanced by amending our program
access rules as described in the Order.
2. Summary of Significant Issues
Raised by the Public Comments in
Response to the IRFA. No comments
were filed specifically in response to the
IRFA. We have, however, considered
the economic impact on small entities
through consideration of comments that
pertain to issues of concern to MVPDs
and programming producers and
distributors. In particular, the Small
Cable Business Association (““‘SCBA™)
filed comments addressing a number of
issues. One of the rule changes adopted
in the Order is intended to assist
program buying cooperatives, many
members of which are small entities, in
gaining access to vertically-integrated
cable programming at competitive rates.
3. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply. The RFA directs the
Commission to provide a description of
and, where feasible, an estimate of the
number of small entities that might be
affected by the rules here adopted. The
RFA defines the term *‘small entity’” as
having the same meaning as the terms
“small business,” ‘“‘small organization,”
and “‘small governmental jurisdiction.”
In addition, the term ‘““small business”
has the same meaning as the term
“small business concern’ under the
Small Business Act. Under the Small
Business Act, a small business concern
is one which: (a) is independently
owned and operated; (b) is not
dominant in its field of operation; and
(c) satisfies any additional criteria
established by the SBA. The rules we
adopt in this Report and Order will
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affect cable systems, multipoint
multichannel distribution systems,
direct broadcast satellites, home satellite
dish manufacturers, satellite master
antenna television, open video systems,
local multipoint distribution systems,
and program producers and distributors.
Below, we set forth the general SBA and
FCC cable small size standards, and
then address each service individually
to provide a more precise estimate of
small entities. We also describe program
producers and distributors.

4. SBA Definitions for Cable and
Other Pay Television Services: The SBA
has developed a definition of small
entities for cable and other pay
television services, which includes all
such companies generating $11 million
or less in annual receipts. This
definition includes cable system
operators, closed circuit television
services, direct broadcast satellite
services, multipoint distribution
systems, satellite master antenna
systems and subscription television
services. According to the Census
Bureau data from 1992, there were
approximately 1,758 total cable and
other pay television services and 1,423
had less than $11 million in revenue.

5. Additional Cable System
Definitions: In addition, the
Commission has developed, with SBA’s
approval, our own definition of a small
cable system operator for the purposes
of rate regulation. Under the
Commission’s rules, a ‘“‘small cable
company”’ is one serving no more than
400,000 subscribers nationwide. Based
on recent information, we estimate that
there were 1439 cable operators that
qualified as small cable companies at
the end of 1995. Since then, some of
those companies may have grown to
serve over 400,000 subscribers, and
others may have been involved in
transactions that caused them to be
combined with other cable operators.
Consequently, we estimate that there are
fewer than 1439 small entity cable
system operators that may be affected by
the decisions and rules we are adopting.
We conclude that only a small
percentage of these entities currently
provide qualifying “‘telecommunications
services’ as required by the
Communications Act and, therefore,
estimate that the number of such
entities are significantly fewer than
noted.

6. The Communications Act also
contains a definition of a small cable
system operator, which is ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1% of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual

revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 61,700,000
cable subscribers in the United States.
Therefore, we found that an operator
serving fewer than 617,000 subscribers
shall be deemed a small operator, if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate. Based on available data,
we find that the number of cable
operators serving 617,000 subscribers or
less totals 1450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

7. Multipoint Multichannel
Distribution Systems (““MMDS”): The
Commission refined its definition of
“small entity” for the auction of MMDS
as an entity that together with its
affiliates has average gross annual
revenues that are not more than $40
million for the preceding three calendar
years. This definition of a small entity
in the context of MMDS auctions has
been approved by the SBA.

8. The Commission completed its
MMDS auction in March 1996 for
authorizations in 493 basic trading areas
(“BTAs”). Of 67 winning bidders, 61
qualified as small entities. Five bidders
indicated that they were minority-
owned and four winners indicated that
they were women-owned businesses.
MMDS is an especially competitive
service, with approximately 1573
previously authorized and proposed
MMDS facilities. Information available
to us indicates that no MMDS facility
generates revenue in excess of $11
million annually. We conclude that, for
purposes of this FRFA, there are
approximately 1634 small MMDS
providers as defined by the SBA and the
Commission’s auction rules.

9. ITFS: There are presently 2032
ITFS licensees. All but 100 of these
licenses are held by educational
institutions. Educational institutions are
included in the definition of a small
business. However, we do not collect
annual revenue data for ITFS licensees
and are not able to ascertain how many
of the 100 non-educational licensees
would be categorized as small under the
SBA definition. No commenters address
these non-educational licensees.
Accordingly, we conclude that there
may be as many as 2032 licensees that
are small businesses.

10. Direct Broadcast Satellite (““DBS”):
Because DBS provides subscription
services, DBS falls within the SBA
definition of cable and other pay
television services (SIC 4841). As of
December 1996, there were eight DBS
licensees. However, the Commission
does not collect annual revenue data for
DBS and, therefore, is unable to
ascertain the number of small DBS
licensees that could be affected by these
proposed rules. Although DBS service
requires a great investment of capital for
operation, in the NPRM, we
acknowledged that there are several new
entrants in this field that may not yet
have generated $11 million in annual
receipts, and therefore may be
categorized as a small business, if
independently owned and operated.
Since the publication of the NPRM,
however, more information has become
available. In light of the 1997 gross
revenue figures for the various DBS
operators, we conclude that no DBS
operator qualifies as a small entity.

11. Home Satellite Dish (““HSD’’): The
market for HSD service is difficult to
quantify. Indeed, the service itself bears
little resemblance to other MVPDs. HSD
owners have access to more than 500
channels of programming placed on C-
band satellites by programmers for
receipt and distribution by MVPDs, of
which 350 channels are scrambled and
approximately 150 are unscrambled.
HSD owners can watch unscrambled
channels without paying a subscription
fee. To receive scrambled channels,
however, an HSD owner must purchase
an integrated receiver-decoder from an
equipment dealer and pay a
subscription fee to an HSD
programming packager. Thus, HSD
users include: (1) viewers who subscribe
to a packaged programming service,
which affords them access to most of the
same programming provided to
subscribers of other MVPDs; (2) viewers
who receive only non-subscription
programming; and (3) viewers who
receive satellite programming services
illegally without subscribing.

12. According to the most recently
available information, there are
approximately 20 to 25 program
packagers nationwide offering packages
of scrambled programming to retail
consumers. These program packagers
provide subscriptions to approximately
2,184,470 subscribers nationwide. This
is an average of about 77,163 subscribers
per program packager. This is
substantially smaller than the 400,000
subscribers used in the Commission’s
definition of a small multiple system
operator (““MSO”).

13. Satellite Master Antenna
Television (*“SMATVs”): Industry
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sources estimate that approximately
5200 SMATYV operators were providing
service as of December 1995. Other
estimates indicate that SMATV
operators serve approximately 1.162
million residential subscribers as of
June 30, 1997. The ten largest SMATV
operators together pass 848,450 units. If
we assume that these SMATYV operators
serve 50% of the units passed, the ten
largest SMATYV operators serve
approximately 40% of the total number
of SMATYV subscribers. Because these
operators are not rate regulated, they are
not required to file financial data with
the Commission. Furthermore, we are
not aware of any privately published
financial information regarding these
operators. Based on the estimated
number of operators and the estimated
number of units served by the largest
ten SMATVs, we conclude that a
substantial number of SMATYV operators
qualify as small entities.

14. Local Multipoint Distribution
System (“LMDS”): Unlike the above pay
television services, LMDS technology
and spectrum allocation will allow
licensees to provide wireless telephony,
data, and/or video services. A LMDS
provider is not limited in the number of
potential applications that will be
available for this service. Therefore, the
definition of a small LMDS entity may
be applicable to both cable and other
pay television (SIC 4841) and/or
radiotelephone communications
companies (SIC 4812). The SBA
approved definition for cable and other
pay services that qualify as a small
business is defined in paragraphs 5-6,
supra. A small radiotelephone entity is
one with 1500 employees or fewer.
However, for the purposes of this Report
and Order on navigation devices, we
include only an estimate of LMDS video
service providers.

15. An auction for licenses to operate
LMDS systems was recently completed
by the Commission. The vast majority of
the LMDS license auction winners were
small businesses under the SBA’s
definition of cable and pay television
(SIC 4841). In the Second R&O, we
adopted a small business definition for
entities bidding for LMDS licenses as an
entity that, together with affiliates and
controlling principles, has average gross
revenues not exceeding $40 million for
each of the three preceding years. We
have not yet received approval by the
SBA for this definition.

16. There is only one company,
CellularVision, that is currently
providing LMDS video services. In the
IRFA, we assumed that CellularVision
was a small business under both the
SBA definition and our auction rules.
No commenters addressed the tentative

conclusions we reached in the NPRM.
Accordingly, we affirm our tentative
conclusion that a majority of the
potential LMDS licensees will be small
entities, as that term is defined by the
SBA.

17. Open Video System (““OVS”): The
Commission has certified 15 OVS
operators. Of these nine, only two are
providing service. On October 17, 1996,
Bell Atlantic received approval for its
certification to convert its Dover, New
Jersey Video Dialtone (“VDT”) system to
OVS. Bell Atlantic subsequently
purchased the division of Futurevision
which had been the only operating
program package provider on the Dover
system, and has begun offering
programming on this system using these
resources. Metropolitan Fiber Systems
was granted certifications on December
9, 1996, for the operation of OVS
systems in Boston and New York, both
of which are being used to provide
programming. Bell Atlantic and
Metropolitan Fiber Systems have
sufficient revenues to assure us that
they do not qualify as small business
entities. Little financial information is
available for the other entities
authorized to provide OVS that are not
yet operational. We believe that one
OVS licensee may qualify as a small
business concern. Given that other
entities have been authorized to provide
OVS service but have not yet begun to
generate revenues, we conclude that at
least some of the OVS operators qualify
as small entities.

18. Program Producers and
Distributors: The Commission has not
developed a definition of small entities
applicable to producers or distributors
of television programs. Therefore, we
will utilize the SBA classifications of
Motion Picture and Video Tape
Production (SIC 7812), Motion Picture
and Video Tape Distribution (SIC 7822),
and Theatrical Producers (Except
Motion Pictures) and Miscellaneous
Theatrical Services (SIC 7922). These
SBA definitions provide that a small
entity in the television programming
industry is an entity with $21.5 million
or less in annual receipts for SIC 7812
and 7822, and $5 million or less in
annual receipts for SIC 7922. The 1992
Bureau of the Census data indicate the
following: (1) there were 7265 U.S. firms
classified as Motion Picture and Video
Production (SIC 7812), and that 6987 of
these firms had $16,999 million or less
in annual receipts and 7002 of these
firms had $24,999 million or less in
annual receipts; (2) there were 1139 U.S.
firms classified as Motion Picture and
Tape Distribution (SIC 7822), and that
1007 of these firms had $16,999 million
or less in annual receipts and 1013 of

these firms had $24,999 million or less
in annual receipts; and (3) there were
5671 U.S. firms classified as Theatrical
Producers and Services (SIC 7922), and
that 5627 of these firms had less than $5
million in annual receipts.

19. Each of these SIC categories is
very broad and includes firms that may
be engaged in various industries
including television. Specific figures are
not available as to how many of these
firms exclusively produce and/or
distribute programming for television or
how many are independently owned
and operated. Consequently, we
conclude that there are approximately
6987 small entities that produce and
distribute taped television programs,
1013 small entities primarily engaged in
the distribution of taped television
programs, and 5627 small producers of
live television programs that may be
affected by the rules adopted in this
Report and Order.

20. Description of Reporting,
Recordkeeping and Other Compliance
Requirements. This analysis examines
the costs and administrative burdens
associated with our rules and
requirements. To the extent expressly
relied upon in responding to a program
access complaint, the rules we adopt
require program access defendants to
attach documents within their control to
their answer or other responsive
pleading permitted by the Commission.
In addition, the rules we adopt, in
certain situations, require program
access complainants and defendants to
negotiate in good faith regarding the
amount of damages based upon a
Commission-approved computation
methodology. The Commission believes,
however, that this requirement would
not necessitate significant additional
costs or skills beyond those already
utilized in the ordinary course of
business by MVPDs and program
producers and distributors.

21. Steps Taken to Minimize
Significant Economic Impact On Small
Entities and Significant Alternatives
Considered. We believe that our
amended rules relating to program
access will have a positive impact on
small entities. The purpose of the
program access provisions is to prohibit
unfair or discriminatory practices in the
sale of satellite cable and satellite
broadcast programming and increase
competition and diversity in the
multichannel video programming
market. Small entities play an important
role in effectuating this purpose. The
rules we adopt will enable small entities
to more fairly and expeditiously obtain
programming and compensate such
entities, in appropriate circumstances,
when such programming is denied or
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obtained through unfair rates, terms or
conditions.

22. Report to Congress. The
Commission will send a copy of the
Report and Order, including this FRFA,
in a report to Congress pursuant to the
Small Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C.
801(a)(1)(A). The Report and Order and
this FRFA (or summaries thereof) will
be sent to the Chief Counsel for
Advocacy of the Small Business
Administration. As required by the
Regulatory Flexibility Act (RFA), an
Initial Regulatory Flexibility Analysis
(“IRFA’) was incorporated into the
NPRM in this proceeding. The
Commission sought written public
comment on the possible impact of the
proposed policies and rules on small
entities in the NPRM, including
comments on the IRFA. This Final
Regulatory Flexibility Analysis
(“FRFA") in this Report and Order
conforms to the RFA.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Part 76 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 503, 521, 522, 531, 532, 533, 534,
535, 536, 537, 543, 544, 544a, 545, 548, 549,
562, 554, 556, 558, 560, 561, 571, 572, 573.

2. Section 76.1003 is amended by
adding paragraph (c)(5), revising
paragraphs (d)(1), (d)(2), (e), and (s)(1),
and adding paragraph (s)(3) to read as
follows:

§76.1003 Adjudicatory proceedings.

* * * * *

(C) * * *

(5) Damages requests. (i) In a case
where recovery of damages is sought,
the complaint shall contain a clear and
unequivocal request for damages and
appropriate allegations in support of
such claim in accordance with the
requirements of paragraph (c)(iii) of this
section.

(ii) Damages will not be awarded
upon a complaint unless specifically
requested. Damages may be awarded if
the complaint complies fully with the
requirement of paragraph (c)(iii) of this
section where the defendant knew, or
should have known that it was engaging

in conduct violative of section 628 of
the Communications Act.

(iii) In all cases in which recovery of
damages is sought, the complainant
shall include within, or as an
attachment to, the complaint, either:

(A) A computation of each and every
category of damages for which recovery
is sought, along with an identification of
all relevant documents and materials or
such other evidence to be used by the
complainant to determine the amount of
such damages; or

(B) An explanation of:

(1) The information not in the
possession of the complaining party that
is necessary to develop a detailed
computation of damages;

(2) The reason such information is
unavailable to the complaining party;

(3) The factual basis the complainant
has for believing that such evidence of
damages exists; and

(4) A detailed outline of the
methodology that would be used to
create a computation of damages when
such evidence is available.

* * * * *

(d) Answer. (1) Any cable operator,
satellite cable programming vendor or
satellite broadcast programming vendor
upon which a program access complaint
is served under this section shall answer
within twenty (20) days of service of the
complaint, unless otherwise directed by
the Commission.

(2) The answer shall advise the parties
and the Commission fully and
completely of the nature of any and all
defenses, and shall respond specifically
to all material allegations of the
complaint. To the extent that a cable
operator, satellite cable programming
vendor or satellite broadcast
programming vendor expressly
references and relies upon a document
or documents within its control in
asserting a defense or responding to a
material allegation, such document or
documents shall be included as part of
the answer. Collateral or immaterial
issues shall be avoided in answers and
every effort should be made to narrow
the issues. Any defendant failing to file
and serve an answer within the time
and in the manner prescribed by these
rules may be deemed in default and an
order may be entered against defendant
in accordance with the allegations
contained in the complaint.

* * * * *

(e) Reply. Within fifteen (15) days
after service of an answer, unless
otherwise directed by the Commission,
the complainant may file and serve a
reply which shall be responsive to
matters contained in the answer and
shall not contain new matters. Failure to

reply will not be deemed an admission
of any allegations contained in the
answer, except with respect to any
affirmative defense set forth therein.
Replies containing information claimed
by defendant to be proprietary under
paragraph (h) of this section shall be
submitted to the Commission in
confidence pursuant to the requirements
of §0.459 of this chapter and clearly
marked *“Not for Public Inspection.” An
edited version removing all proprietary
data shall be filed with the Commission
for inclusion in the public file within
five (5) days from the date the unedited
reply is submitted, and shall be served
on the defendant.

* * * * *

(s) Remedies for violations.—(1)
Remedies authorized. Upon completion
of such adjudicatory proceeding, the
Commission shall order appropriate
remedies, including, if necessary, (i) the
imposition of damages, and/or

(i) the establishment of prices, terms,
and conditions for the sale of
programming to the aggrieved
multichannel video programming
distributor. Such order shall set forth a
timetable for compliance, and shall
become effective upon release.

* * * * *

(3) Imposition of damages. (i)
Bifurcation. In all cases in which
damages are requested, the Commission
may bifurcate the program access
violation determination from any
damage adjudication.

(ii) Burden of proof. The burden of
proof regarding damages rests with the
complainant, who must demonstrate
with specificity the damages arising
from the program access violation.
Requests for damages that grossly
overstate the amount of damages may
result in a Commission determination
that the complainant failed to satisfy its
burden of proof to demonstrate with
specificity the damages arising from the
program access violation.

(iii) Damages adjudication. (A) The
Commission may, in its discretion, end
adjudication of damages with a written
order determining the sufficiency of the
damages computation submitted in
accordance with paragraph (c)(5)(iii)(A)
of this section or the damages
computation methodology submitted in
accordance with paragraph
(c)(5)(iii)(B)(4) of this section, modifying
such computation or methodology, or
requiring the complainant to resubmit
such computation or methodology.

(1) Where the Commission issues a
written order approving or modifying a
damages computation submitted in
accordance with paragraph (c)(5)(iii)(A)
of this section, the defendant shall
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recompense the complainant as directed
therein.

(2) Where the Commission issues a
written order approving or modifying a
damages computation methodology
submitted in accordance with paragraph
(c)(5)(iii)(B)(4) of this section, the
parties shall negotiate in good faith to
reach an agreement on the exact amount
of damages pursuant to the
Commission-mandated methodology.

(B) Within thirty days of the issuance
of a paragraph (c)(5)(iii)(B)(4) of this
section damages methodology order, the
parties shall submit jointly to the
Commission either:

(1) A statement detailing the parties’
agreement as to the amount of damages;

(2) A statement that the parties are
continuing to negotiate in good faith
and a request that the parties be given
an extension of time to continue
negotiations; or

(3) A statement detailing the bases for
the continuing dispute and the reasons
why no agreement can be reached.

(C) (1) In cases in which the parties
cannot resolve the amount of damages
within a reasonable time period, the
Commission retains the right to
determine the actual amount of damages
on its own, or through the procedures
described in paragraph (s)(3)(iii)(C)(2) of
this section.

(2) Issues concerning the amount of
damages may be designated by the
Chief, Cable Services Bureau for hearing
before, or, if the parties agree, submitted
for mediation to, a Commission
Administrative Law Judge.

(D) Interest on the amount of damages
awarded will accrue from either the date
indicated in the Commission’s written
order issued pursuant to paragraph
(s)(3)(iii)(A)(1) of this section or the date
agreed upon by the parties as a result of
their negotiations pursuant to paragraph
(s)(3)(iii)(A)(2) of this section. Interest
shall be computed at applicable rates
published by the Internal Revenue
Service for tax refunds.

[FR Doc. 98-22602 Filed 8—-26-98; 8:45 am]
BILLING CODE 6712-10-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[FCC 98-167]

800 MHz SMR Licensees

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission

(Commission) addresses several
petitions filed since the Commission
adopted the Goodman/Chan Order,
published elsewhere in this issue of the
Federal Register, on May 22, 1995 and
addresses certain issues relating to
certain General Category Specialized
Mobile Radio (SMR) Licenses.
Dismissing the outstanding pleadings
and addressing these other issues
removes the impediments to
implementing the relief the Goodman/
Chan Order granted. Implementing the
relief will allow the licensees to
construct and/or transfer their licenses
and give prospective bidders a clear
idea on available spectrum in the
upcoming lower band auction.

DATES: Licensees have four months from
August 27, 1998 to complete
construction of their licenses.

FOR FURTHER INFORMATION CONTACT:
Terry Fishel at (717) 338-2602 or
Ramona Melson or David Judelsohn at
(202) 418-7240.

SUPPLEMENTARY INFORMATION:

1. In this document the Commission
addresses several pleadings that have
been filed since the adoption of the
Goodman/Chan Order. The Commission
dismisses the Brown and Schwaninger
petition for reconsideration of the
Goodman/Chan Order because the
Brown and Schwaninger Petition was
filed after the statutory deadline for
submission of such petitions. Second,
the Commission dismisses a motion for
clarification filed by Daniel R. Goodman
(Goodman) of the Goodman/Chan Order
because it similarly was filed after the
statutory deadline for such pleadings.
Further, the Commission dismisses a
petition for reconsideration, filed by
Goodman, of the November 20 Staff
Letter, discussing the processing of the
General Category SMR licenses that
received a four-month extension of their
construction periods per the Goodman/
Chan Order. Finally, the Commission
addresses certain issues relating to
certain General Category SMR Licenses.
By dismissing the outstanding pleadings
filed against the Goodman/Chan Order,
dismissing the Receiver’s December 1
Petition for Reconsideration of the
November 20 Staff Letter and addressing
these other issues, this Order removes
the impediments to implementing the
relief the Goodman/Chan Order granted.

2. 0nJanuary 11, 1994, the Federal
Trade Commission (FTC) filed a
Complaint for a permanent injunction
and other relief against a number of
application preparation companies in
the United States District Court,
Southern District of New York (U.S.
District Court). Prior to the FTC action,
the application preparation companies

used television commercials and
telemarketing solicitations to promote
SMR licenses as “investment
opportunities” for individuals with
little or no experience in the
communications industry. On January
14, 1994, the U.S. District Court issued
a preliminary injunction freezing the
assets of the application preparation
companies, and appointed Goodman as
the Receiver (Receiver) for four of these
companies (Receivership Companies).
The U.S. District Court directed the
Receiver to use all reasonable efforts to
ensure that the licenses are either (1)
constructed and placed in operation in
a timely manner, in substantial
conformance with our regulations, or (2)
assigned to an entity which will use
reasonable efforts to do the same.

3. On March 15, 1994, and March 21,
1994, respectively, Dr. Robert Chan
(Chan) and the Receiver filed petitions
for waiver of §90.633 of our rules to
allow certain SMR licensees additional
time to construct facilities and
commence operation. The Goodman
Petition was brought on behalf of
approximately 2500 individuals
(Goodman/Chan Receivership) who had
obtained approximately 4400
conventional licenses on 800 MHz
General Category channels by using the
services of one of the Receivership
Companies.

4. In his waiver petition, the Receiver
requested an eight-month extension of
time for the Goodman/Chan
Receivership to construct their licensed
facilities and commence operations,
starting from the petition grant date. The
Receiver also requested a Stay of all
automatic cancellations of licenses
during the pendency of the Goodman
Petition. On April 29, 1994, the Receiver
filed a supplement to his March 21,
1994 waiver petition, requesting that the
PRB refrain from taking any action that
would result in the cancellation of the
General Category licenses of the
licensees who received their licenses
through the Receivership Companies
during the pendency of the Receiver’s
waiver request. The Receiver also
requested that the PRB suspend the
mailing of automated letter inquiries to
the affected licensees concerning the
construction and loading status of their
licenses. In the event that the Receiver’s
petition for waiver was denied, the
Receiver requested that the PRB provide
the licensees a period of 120 days from
the date of such denial to comply with
the provisions of §90.633 of the rules.
In the Supplemental Petition, the
Receiver also filed his initial list of
approximately 3,100 entities that had
obtained their licenses or applications
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through the Receivership Companies
(April List).

5. On May 22, 1995, the Commission
adopted the Goodman/Chan Order,
providing the General Category
licensees who received licenses through
the Receivership Companies an
additional four months to construct and
commence operations of their licenses.
The Commission partially granted the
Goodman/Chan waiver petitions
because during the pendency of the
waiver petitions, it had changed the
construction period for all new CMRS
licenses, including conventional SMR
licenses, from eight months to twelve
months. Thus, the basis for granting the
additional four months to these
licensees was to place them in the same
posture as part 90 CMRS providers
licensed after January 2, 1995, when the
new rule took effect. This four-month
period was granted to augment their
original eight-month construction
period to the degree necessary to give
them the same twelve-month
construction period then applicable to
all part 90 CMRS licensees. However,
the Commission also emphasized that
all other requirements of the rules
continued to apply. In particular, the
Commission stated that the Order did
not waive the loading requirement, and
reiterated that licensees on General
Category channels would not retain
exclusive use of their channels unless
they satisfied the loading of seventy
mobile stations per channel. To the
extent petitioners had less than seventy
such stations operating on each of their
channels, additional licensees could be
licensed to use those channels.

6. The Commission granted both the
Receiver’s Supplemental Petition and
the Receiver’s May 31 Reinstatement
Request. The Commission also stated
that the four-month-period would
commence upon publication of the
Goodman/Chan Order in the Federal
Register. As discussed below,
publication of the Goodman/Chan
Order has not yet occurred.

7. OnJune 26, 1995, Brown and
Schwaninger filed a petition for
reconsideration of the Goodman/Chan
Order. On July 17, 1995, the Receiver
filed both an Opposition to the Brown
and Schwaninger Petition and an
Emergency Motion for Clarification or
Stay of the Goodman/Chan Order. In
addition, the Receiver and his counsel,
over the course of several months
following the release of the Goodman/
Chan Order, alerted our staff to the grant
of a number of co-channel and short-
spaced licenses concerning 342 of the
Goodman/Chan licenses. The 342
licenses include 208 co-channel
licenses, 42 short-spaced licenses, and

92 cancelled licenses. Through
subsequent requests, the Receiver now
also seeks to address issues concerning
296 other licenses licensees voluntarily
cancelled. On November 20, 1995, the
Wireless Telecommunications Bureau’s
Office of Operations in Gettysburg
issued a letter which addressed the
following issues raised by the Receiver:
(1) the Commission’s granting of co-
channel licenses in instances where the
Goodman/Chan Receivership had not
fully loaded their channel; (2) the
Commission’s granting of co-channel
licenses between fifty-five and seventy
miles of a Goodman/Chan Receivership
Licensee; (3) voluntary cancellations by
members of the Goodman/Chan
Receivership; and (4) the Commission’s
treatment of cases where frequency
coordinators made frequency
recommendations for other applicants
for locations that were the same as, or
within fifty-five miles of, a Goodman/
Chan Receivership Licensee.

8. Simultaneous with the release of
the November 20 Staff Letter, the
Bureau submitted the Goodman/Chan
Order for publication in the Federal
Register. In response, the Receiver’s
counsel informed the Bureau that the
Receiver would appeal the Nov. 20 Staff
Letter and would also seek injunctive
relief should the Bureau attempt to
publish the Goodman/Chan Order in
the Federal Register. Even though the
Commission in the Goodman/Chan
Order granted an extension of the
construction period for approximately
4400 licenses, on November 27, 1995,
the Receiver filed a motion with the
United States Court of Appeals for the
DC Circuit to enjoin Federal Register
publication of the Goodman/Chan
Order to obtain additional time to
address licensing issues affecting 342
licenses. On December 1, 1995, the
Receiver filed its December 1 Petition
seeking reconsideration of the
November 20 Staff Letter and a request
to stay publication of the Goodman/
Chan Order pending revocation of the
overfiled licenses. The court
subsequently held in abeyance the
motion to enjoin Federal Register
publication to allow the Receiver and
the Commission to seek a resolution of
the issues. On April 30, 1996, the DC
Circuit ordered that the case continue to
be held in abeyance and directed the
parties to file a status report sixty days
from the date of this order and every
sixty days thereafter. In the most recent
status report, we indicated that Bureau
staff was in the process of drafting the
present Memorandum Opinion and
Order and Order on Reconsideration.
The court also directed the parties to file

motions to govern further proceedings
within thirty days of the conclusion of
the settlement negotiations. Since that
time, the Receiver has submitted several
letters and other filings requesting the
resolution of various licensing issues
affecting the status of the licenses.

9. Because Brown and Schwaninger
did not file its petition until Monday,
June 26, 1995, its petition was late and
must be dismissed as untimely filed. We
find that the Receiver’s ‘““Motion for
Clarification” must be treated as a
petition for reconsideration of the
Goodman/Chan Order because it
requests that we reconsider our decision
regarding the formulation of the relief
provided in the Goodman/Chan Order.
As such, because the Receiver asked
that something in the Goodman/Chan
Order be changed, the Receiver’s Motion
for Clarification is subject to section 405
of the Communications Act of 1934, as
amended, and our rules regarding the
timely filing of petitions for
reconsideration, and therefore cannot be
considered. Because the Receiver did
not file his Motion for Clarification until
July 17, 1995, it is an untimely filed
petition under the same authority
discussed above, thereby precluding its
consideration. Therefore, we dismiss the
Motion for Clarification as untimely
filed.

10. Although we do not grant the
Receiver standing, we will use our
discretion and resolve these issues on
our own motion in this Memorandum
Opinion and Order and Order on
Reconsideration. We believe it is in the
public interest to resolve these issues
prior to commencement of the 800 MHz
SMR Phase Il auction scheduled for
later this year. Consistent with the
Balanced Budget Act of 1997,
expeditious resolution of these matters
will provide prospective bidders with
sufficient information in advance of the
auction to prepare business plans,
assess market conditions, and evaluate
the availability of equipment for the
relevant services. Accordingly, because
it is in the public interest to resolve all
outstanding issues concerning these
General Category licenses expeditiously,
we will address the licensing issues
raised by the Receiver on our own
motion. We will also address here the
waiver requests of other General
Category licensees for an extension of
time to construct their facilities.
Accordingly, we will provide general
guidance on the following issues: (1) the
co-channel licensing rules; (2) the short-
spacing rules; (3) the license
cancellation rules; (4) the license
renewal rules; (5) the prohibition on the
transfer of unconstructed licenses; and
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(6) the waiver requests filed by other
General Category Licensees.

11. The Commission granted the
Goodman/Chan Receivership licensees
an opportunity to avoid license
cancellation eight months after license
grant through the extraordinary relief of
providing additional time to construct
and place their facilities in operation.
Although it may be ambiguous whether
the Receiver either requested or
received additional time for licensees to
obtain exclusivity, it is clear that each
Receivership licensee certified to place
seventy mobiles in operation within
eight months of license grant, but failed
to do so. The Receiver did not seek a
stay of further licensing on each affected
channel despite the facts that (1) our
rules provide that General Category
channels are not automatically subject
to exclusive use, and (2) the
Receivership licensees lost their ability
to prevent further licensing on each of
their channels when they failed to
satisfy their commitment to achieve
loading of seventy mobile stations on or
before eight months after license grant.
Moreover, there is nothing in our
Goodman/Chan Order that can be read
to prevent additional licensing on the
channels at issue. While many
conventional initial licensees
represented that they planned to place
seventy mobile stations on their channel
by the end of their eight-month, and
now one-year, loading period, our rules
do not require licensees to load seventy
mobiles on their channels and not
everyone fulfills this requirement for
exclusivity. Some licensees have more
modest assessments of what their
loading will be, and, prior to the freeze
on licensing of General Category
channels, we granted co-channel
licenses on channels where the
incumbent licensee did not fully load.
While the Goodman/Chan Receivership
claimed to intend to place seventy
mobiles on each of their channels, as we
have noted, ample facts in the record
demonstrate that members of the
Goodman/Chan Receivership had no
plans to do so, nor were they even
aware of the requirement for exclusivity.

12. While the petitions were pending,
and prior to the release of the Goodman/
Chan Order, the Licensing Division, in
accordance with its standard procedure,
sent out automated inquiries to a
number of Goodman/Chan Receivership
Licensees to determine the extent to
which the licensees had loaded their
channels. In 208 instances, Goodman/
Chan Receivership licensees responded
that they had not loaded their channels
with seventy mobile stations, and, as a
result, the Licensing Division granted
additional licenses to share the channels

with these licensees, pursuant to
§90.633(b) of our rules. Because none of
these 208 licenses were fully loaded,
our staff did not rescind any co-channel
licenses already authorized on the same
channels with these Goodman/Chan
Receivership licensees. However, in an
additional thirty-eight instances in
which Goodman/Chan Receivership
licensees responded that they had not
fully loaded their channels, our staff did
not process applications for co-channel
use and agreed not to grant the thirty-
eight pending applications for co-
channel use. However, in accordance
with our conclusion that these licensees
had no entitlement to exclusive use of
the channels, we find that the agreement
not to review and process the thirty-
eight pending applications for co-
channel use was in error because the
Goodman/Chan Order did not freeze
new licensing on these channels.
Therefore, the Wireless
Telecommunications Bureau should
have reviewed and processed these
applications pursuant to the
Commission’s rules.

13. Although we granted the
Receiver’s Supplemental Petition, we
find no contradiction between the grant
of the Supplemental Petition and our
licensing of co-channel licensees on
channels licensed to Goodman/Chan
licensees. Thus, we affirm the Licensing
Division’s decision to decline to rescind
co-channel licenses granted on channels
occupied by Goodman/Chan
Receivership Licensees who reported
that they had not fully loaded their
channels. The Supplemental Petition
requested that we (1) issue a stay of any
cancellation of the affected General
Category licenses during the pendency
of the waiver request; (2) suspend the
mailing of automated inquiries to the
affected General Category licensees; (3)
grant the affected licensees a 120-day
period to comply with §90.633 of our
rules if we denied the waiver petition;
and (4) grant such other relief that is
consistent with the relief sought in the
Supplemental Petition. The actions of
our staff are consistent with the
Goodman/Chan Order because the
Commission did not grant a freeze of
additional licensing on these channels,
nor did the Goodman/Chan licensees
file timely petitions for reconsideration
of the additional co-channel license
grants. Further, the staff did not cancel
any Goodman/Chan licenses through
issuance of co-channel licenses to
entities who presumably sought to
provide service on the same channels
licensed to members of the
Receivership. We also conclude that the
Division’s mailing of automated

inquiries was proper and did not harm
the Goodman/Chan licensees because
the information received from the
responding licensees indicated that,
eight months after license grant, they
had not placed into operation the
minimum number of seventy mobiles
needed to retain exclusivity.

14. The Receiver contends that some
new licensees were granted licenses for
sites in violation of our mileage
separation criteria. We disagree. For
conventional systems, the Bureau
assigned frequencies in accordance with
our applicable loading criteria. Thus,
the staff permitted co-channel licensing
where the channel was not licensed
exclusively to one licensee because the
licensee failed to load at least a
minimum of seventy mobile stations on
the channel. However, when a licensee
loaded at least seventy mobile stations
on a channel, §90.621(b) of our rules
required that the fixed mileage
separation between co-channel systems
be a minimum of 113 kilometers
(seventy miles). Applicants were
permitted to locate co-channel systems
closer than seventy miles if (1) the
channel was not fully loaded, (2) the
applicant complied with either the
consensual short-spacing rule, or the
technical short-spacing rule, or (3) the
applicant received a waiver of the
mileage separation rule.

15. The consensual short-spacing rule
allowed an applicant to place a co-
channel system at any distance within
the minimum separation distance as
long as each co-channel licensee within
the specified separation consented to
accept any interference resulting from
the reduced separation between the
systems. The technical short-spacing
rule allowed co-channel licensing
between fifty-five and seventy miles, but
only if the applicant proposed to
operate at reduced power and antenna
height pursuant to a table set forth in
our rules. Applicants could also request
a waiver of the mileage separation rule
by submitting an interference analysis
that showed the co-channel stations
would receive the same or greater
interference protection than provided in
the technical short-spacing rule.

16. In the November 20 Staff Letter,
the staff concluded that the Receiver
failed to provide substantiation on the
short-spacing issue at the time of its
request and there was no evidence that
the Licensing Division erred in granting
these licenses. The Receiver has not
submitted any additional information
that would persuade us otherwise.
Accordingly, we now decline to cancel
or modify any of the short-spaced
licenses identified by the Receiver.
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17. The Licensing Division found that
it granted 188 short-spaced applications
for channels licensed to Goodman/Chan
licensees, not 318, as argued by the
Receiver. Furthermore, the staff found
that in 146 of the 188 short-spaced
licensing instances, the Goodman/Chan
Receivership licensees had, through
properly executed short-spacing
agreements, consented to sharing a
channel with other licensees, and thus
the frequency coordinations were
proper. Such “‘short-spaced” frequency
recommendations are permitted when
the requesting applicant submits
documentation showing consent from
the licensee whose station is to be
affected by the short-spacing.
Consequently, the licensing decisions
with respect to these 146 channels was
in full accord with the co-channel and
short-spacing rules.

18. In the remaining forty-two
instances where no short-spacing
agreement existed, the applicant must
comply with the technical short-spacing
rule or receive a waiver of the mileage
separation rule if the licensee licensed
on the channel has loaded the channel
with at least seventy mobile stations.
The staff concluded that although the
forty-two remaining instances were
apparently granted in error due to lack
of short-spacing agreements, the
licenses should not be set aside. Our
staff concluded that the frequency
coordinators should work with the
Goodman/Chan Receivership licensees
to reach an equitable solution to the
mileage separation problem. The staff
agreed to closely scrutinize the
construction and loading performance
of the licensees who received short-
spaced licenses to the Goodman/Chan
Receivership Licensees and to cancel
these licenses, pursuant to our rules, in
cases where our construction
requirements were not timely met.
Through the monitoring of these forty-
two licenses, the staff has determined
that fourteen have fulfilled their
construction requirements. The rest
were automatically cancelled pursuant
to §90.633(d) of our rules.

19. The Receiver argues that the
Licensing Division’s decisions with
respect to the fourteen licenses where
no short-spacing agreements existed are
in direct contravention to the Goodman/
Chan Order. Technical short-spacing
allows applicants to locate their systems
closer together than seventy miles upon
a technical showing of non-interference.
Although the staff believed that the
fourteen licenses may have been granted
in error because the recommendations
of the frequency coordinator could not
be substantiated by short spacing
agreements, our review of the records

shows that the fourteen Goodman/Chan
licenses were not fully loaded. A
conventional SMR licensee receives
eight months to load a minimum of
seventy mobile stations on its channel
in order to retain exclusivity. However,
if the channel does not have a minimum
of seventy mobile stations on its
channel at the time the eight month
period expires, another licensee may be
granted on that channel. As a result,
even though these fourteen licensees
did not agree to be short-spaced, our
Licensing Division correctly granted a
license within seventy miles because
the channels were not exclusive and
were not entitled to the standard
seventy mile separation between co-
channel systems. Therefore, we affirm
the decision of the Licensing Division to
allow the fourteen non-Goodman/Chan
Receivership licenses to remain.

20. The Receiver seeks reinstatement
of 106 Goodman/Chan Receivership
Licenses where the licenses were
cancelled based on the licensees’ failure
to respond to automated inquiry letters
from the staff seeking confirmation that
the licensees had constructed their
facilities and commenced operations.
The Receiver argues that these licenses
were improperly cancelled because the
Goodman/Chan Order granted the
Receiver’s request that the Commission
not send construction inquiries to
Goodman/Chan Receivership Licensees
after March 21, 1994. The staff was not,
however, provided with the data
necessary to identify the Receivership
licenses, and thereby modify the
automated licensing system to prevent
sending automated inquiries to
Receivership licensees. The Goodman/
Chan Order expressly provided for
reinstatement of fourteen licenses under
these circumstances. Thus, these
licenses will be reinstated upon
publication of the Goodman/Chan
Order in the Federal Register.

21. The Receiver also alerted us to the
existence of an additional ninety-two
cancelled licenses on February 3, 1998.
We will reinstate all of these licenses
granted prior to January 2, 1995. We
have determined that approximately
sixty of the ninety-two licenses were
granted after January 2, 1995 and
therefore received a twelve-month
construction period. Because the basis
for the relief granted in the Goodman/
Chan Order was to place the Goodman/
Chan licensees in the same posture as
other Part 90 CMRS providers who were
given a twelve-month construction
period, these sixty licenses are not
eligible for relief and therefore will not
be reinstated. We agree to reinstate the
remaining licenses because they are
similarly situated to the original

fourteen cancelled licenses that the
Commission agreed to reinstate in the
Goodman/Chan Order. We will not,
however, cancel any co-channel license
that has since been granted on a channel
that we reinstate with this Order for the
reasons discussed in para. 41, supra.

22. The Receiver also identifies 296
licensees who voluntarily cancelled
their licenses while the Goodman
Petition was pending, after which they
reapplied for and received new licenses
at the same locations. As a result, these
licensees were not among those
licensees who were granted extensions
of the construction deadline by the
Goodman/Chan Order. The Receiver
requests that these licensees receive the
same extended construction period as
other Goodman/Chan Licensees. We
deny this request. These licensees
affirmatively chose to cancel their
licenses while the Goodman Petition
was pending because they preferred to
obtain new licenses with one-year
construction periods, rather than
continue to press their extension
requests. We conclude that, as a result
of their decision to cancel their licenses,
these licensees no longer have standing
to obtain relief under the Goodman/
Chan Order. We conclude that their
rights as licensees are determined by
their subsequent authorizations.
Furthermore, these licensees obtained
their new licenses after January 2, 1995,
and therefore received a twelve-month
construction period. Because the
purpose of the additional four-month
construction period provided for in the
Goodman/Chan Order was to place the
Goodman/Chan Receivership Licensees
in the same posture as other part 90
CMRS providers, and thereby give them
a total of twelve months to construct,
these 296 licensees do not require and
are not eligible for such relief.
Therefore, we find that these licensees
will not be granted an additional four
months to construct.

23. The license term of some
Goodman/Chan Receivership licenses
will likely expire prior to the end of the
additional four month construction
period. Pursuant to § 90.149(a), the
license term for General Category
channels is five years. Because our rules
do not allow for renewal of
unconstructed licenses, the Receiver
requests that the terms of such licenses
be extended to enable these licensees to
complete construction on the same basis
as other licensees, so that they will then
be eligible for renewal.

24. 1t is the responsibility of each
licensee to apply for renewal of its
license prior to the expiration date of
the license. According to the
Commission’s rules, 800 MHz SMR
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licensees will receive an Application for
Renewal of Private Radio Station
License Form (FCC Form 574-R) in the
mail from the Commission. If within
sixty days before the scheduled
expiration of the license, the licensee
has not received FCC Form 574-R, the
licensee should file a Private Radio
Application for Renewal, Reinstatement
and/or Notification of Change to License
Information Form (FCC Form 405-A)
before the expiration date of the license
to renew the license. Thus, failure of a
licensee to receive a FCC Form 574-R
from the Commission is no excuse for
failure to file a renewal application. The
license renewal application should be
filed no more than ninety days nor less
than thirty days prior to the end of the
license term in accordance with the
Commission’s rules and the instructions
for the appropriate form. In accordance
with our rules, failure to file a license
renewal application prior to the license
expiration date results in the automatic
cancellation of the license on its
expiration date. However, because of the
unique circumstances of this case, if the
licensee has timely filed the appropriate
license renewal form, we will toll the
expiration of the license until the end of
the four-month construction period. If at
the end of that time, the licensee has
fully constructed its authorization and
commenced operations, we will grant
the license renewal. We will not grant
any renewal application if the licensee
fails to construct or place the station in
operation before the expiration of the
four-month period.

25. To assist in the potential recovery
by members of the Goodman/Chan
Receivership of their monetary losses,
the Receiver requests that we facilitate
efforts by the Goodman/Chan
Receivership to assign their licenses to
other SMR operators prior to the
expiration of the construction period for
such licenses. In the 800 MHz SMR
Second Report and Order, we
temporarily waived the provisions of
§90.609(b) of our rules to facilitate the
relocation of Incumbent licensees from
the upper 200 channels to the lower 230
channels as well as to facilitate
geographic licensing. Thus, we allowed
the assignment or transfer of
unconstructed licenses on the lower 80
and General Category channels “‘to
encourage [the] rapid migration of
incumbent [licensees], preferably
through voluntary negotiations, from the
upper 200 channels to lower band 800
MHz channels.” In addition, the
Commission stated that relaxing our
transfer restrictions facilitates
geographic licensing of the lower
channels themselves. The Commission

also advised incumbents to modify their
holdings in advance of the auction
through transfers or channel swaps and
new entrants to position themselves for
the auction by acquiring existing
licenses in areas where they intend to
bid.

26. Under this waiver, the Bureau
accepted transfer applications for
unconstructed licenses on these
channels until six months after the
conclusion of the 800 MHz upper band
auction, i.e., until June 8, 1998. We
further provided that in the event of a
transfer or assignment, the transferee
would be subject to the same
construction deadline as the transferor,
unless the transferee had extended
implementation authority. In the latter
case, we stated that we would allow
licensees to apply their system-wide
construction deadlines to licenses
acquired by transfer within their pre-
existing footprint.

27. We determine that the Goodman/
Chan Receivership and similarly
situated non-Goodman Chan General
Category SMR licensees who have not
yet constructed may, during the ninety
day period beginning on the day the
Goodman/Chan Order is published in
the Federal Register, apply to transfer or
assign unconstructed licenses that have
received construction extensions
pursuant to the Goodman/Chan Order
and this Memorandum Opinion and
Order and Order on Reconsideration.
We believe the same special
circumstances that existed in the 800
MHz SMR Second Report and Order that
facilitated the need to temporarily waive
§90.609(b) of our rules exist here;
namely, the need to encourage rapid
migration of incumbents, preferably
through voluntary negotiations, from the
upper 200 channels to lower band 800
MHz channels, and facilitate geographic
licensing as set out in the 800 MHz SMR
Second Report and Order. Accordingly,
we believe it is in the public interest to
allow transfers and assignments that
will facilitate the relocation of
incumbent licensees from the upper 200
channels to the lower band 800 MHz
channels or geographic licensing of the
lower channels themselves. All such
transfer and assignment requests require
prior Commission approval pursuant to
section 310(d) of the Communications
Act, as amended. All such transfer and
assignment requests must be made by
the individual licensees, as the Receiver
does not have standing to file such
requests. If the transfer or assignment is
approved, the transferee will be subject
to the same construction deadline as the
transferor, unless the transferee has pre-
existing extended implementation
authority and the license to be

transferred is within the geographic
footprint of the extended
implementation system. For purposes of
this order, we define the “‘footprint”
using the 18 dBy interference criteria
established for lower band systems in
the 800 MHz Second Report and Order;
i.e., any site will be considered in the
extended implementation licensee’s
footprint if it is within the 18 dBu
interference contour of an existing site
that is part of the system for which the
transferee has received extended
implementation authority. In such
cases, the transferee may incorporate the
transferred license into its extended
implementation authorization, and
apply the construction deadline
applicable to the system as a whole.

28. We recognize that the ninety day
period is much shorter than the six
month period authorized by the 800
MHz SMR Second Report and Order. In
providing a shorter period, we weighed
the competing interests of licensees who
desire to bid at auction for the
geographic licenses in the lower 230
SMR channels against the interests of
the Goodman/Chan Receivership to
receive a fair opportunity to construct
their channels. Thus, although we will
allow the Goodman/Chan Receivership
ninety days to transfer and assign
unconstructed licenses, we will not
accept FCC Form 175s for the Phase Il
auction before January 15, 1999, which
is over five months after release of this
Order. This delay in accepting FCC
Form 175s will permit the four month
construction period to run as intended.
We believe that this accommodation for
the Goodman/Chan Receivership will
allow prospective bidders to obtain
accurate and complete information
concerning the lower 230 SMR channels
while providing the Goodman/Chan
Receivership with the full four month
period to construct. The Balanced
Budget Act of 1997 requires that we
provide prospective bidders with
sufficient information in advance of an
auction to prepare business plans,
assess market conditions, and evaluate
the availability of equipment for
relevant services. Therefore, in order to
give prospective bidders sufficient time
to prepare in advance of the auction, the
present matter needs to be resolved as
quickly as possible.

29. If the Goodman/Chan licensee
shares the General Category channel, the
assignee would acquire the same shared
status. To the extent that a Goodman/
Chan licensee is the sole occupant of a
General Category channel, that licensee
has de facto exclusive use: the General
Category licensing freeze has been in
place now for more than a year,
precluding any new licensing.
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Moreover, new licensing of General
Category channels will not occur for
several months, when the Commission
conducts an auction to award
geographic area licenses. The transferee
of this type of Goodman/Chan license
thus acquires an expectancy of
achieving exclusive channel use. The
expectancy would be met provided that
the assignee or transferee incorporates
the channel into an aggregately loaded
system, or demonstrates loading at the
constructed site of seventy mobiles.

30. Although the Goodman/Chan
Order does not extend relief to any
licensee other than the Goodman/Chan
Receivership, we conclude that
similarly situated General Category SMR
licensees should receive the same four-
month construction period extension
granted therein. In the Goodman/Chan
Order, we based our limited grant of
relief on the fact that during the
pendency of the petition, we had
replaced our eight-month construction
requirement with a twelve-month
construction requirement for SMR
licensees licensed in the General
Category. We granted the Goodman/
Chan Receivership Licensees a four-
month extension to their original eight-
month construction period to place
them in the same posture as other SMR
licensees who had obtained twelve
months to construct.

31. We believe the same relief should
be extended to similarly situated non-
Goodman/Chan General Category SMR
licensees. However, in order to be
granted this limited relief, these
licensees must have originally been
granted an eight-month construction
period and must have a valid extension
request on file with the Commission.
Eligible licensees will receive the same
four-month period to construct that we
granted to the Goodman/Chan
Receivership, which is a period of four
months to begin upon publication of the
Goodman/Chan Order in the Federal
Register.

32. In this Memorandum Opinion and
Order, we dismiss the Receiver’s
December 1 Petition. We find that the
Receiver, Daniel R. Goodman, does not
have standing to file the December 1
Petition. Individual licensees are
therefore responsible to address the
Bureau with individual licensing
problems. We also conclude that both
the Goodman/Chan Receivership and
other similarly situated General
Category Licensees shall have four
months to construct and commence
operation of their licensed facilities
from the date that the Goodman/Chan
Order is published in the Federal
Register. We will not cancel any
subsequently granted licenses on

channels occupied by members of the
Goodman/Chan Receivership who
reported that they had not fully loaded
their channels. We also decline to
cancel properly granted co-channel
licenses.

33. We direct the Bureau to reinstate
the fourteen licenses reinstated by the
Goodman/Chan Order, as well as thirty-
two of the additional ninety-two
licenses identified by the Receiver on
February 3, 1998. We will allow the
Goodman/Chan Receivership and other
General Category licensees to transfer
unconstructed licenses until ninety days
after the release of this Memorandum
Opinion and Order and Order on
Reconsideration. Lastly, on our own
motion, for those licensees whose
license is scheduled to expire prior to
the end of the four-month construction
period, we will toll the license term to
coincide with the last day of the four-
month construction period, so long as
the affected licensees previously timely
filed a license renewal application. We
deny the Receiver’s February 3
Reinstatement Petition, to the extent
provided in this Memorandum Opinion
and Order and Order on
Reconsideration. We also dismiss both
the Brown and Schwaninger Petition
and the Receiver’s Motion for
Clarification as untimely filed. In
conjunction with the D.C. Circuit action
holding in abeyance the stay request
brought by the Receiver, our Office of
General Counsel has stated to the Court
that the Goodman/Chan Order will not
be published in the Federal Register
until the Court has an opportunity to
consider the pending Motion for Stay.
Accordingly, as a matter of courtesy, we
instruct the Secretary not to submit this
Memorandum Opinion and Order and
Order on Reconsideration and the
Goodman/Chan Order to the Office of
the Federal Register for publication in
the Federal Register until twenty days
after the release date of this Order. This
twenty-day deferral of submission will
afford the Receiver an opportunity to
advise the Court of its intention with
respect to the stay request and, should
the Receiver pursue that litigation, the
Court will have an opportunity to rule.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-22947 Filed 8-26-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[FCC 95-211]
800 MHz SMR Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) addresses petitions for
waiver which establishes the maximum
period for Specialized Mobile Radio
(SMR) licensees to construct their
facilities and commence operation. The
document grants certain licensees an
additional four months to construct and
commence operations of their licenses.
The Commission partially granted the
waiver petitions because during the
pendency of the waiver petitions, it had
changed the construction period for all
new Commercial Mobile Radio Service
(CMRS) licenses, including
conventional SMR licenses, from eight
months to twelve months. Thus, the
basis for granting the additional four
months to these licensees was to place
them in the same posture as CMRS
providers licenses after January 2, 1995,
when the new rule took effect.

DATES: Licensees have four months from
August 27, 1998 to construct and
commence operation of their licenses.

FOR FURTHER INFORMATION CONTACT:
Terry Fishel at (717) 338-2602 or
Ramona Melson or David Judelsohn at
(202) 418-7240.

SUPPLEMENTARY INFORMATION:

1. This order addresses petitions for
waiver of Section 90.633(c) of the
Commission’s Rules, which establishes
the maximum period for Specialized
Mobile Radio (SMR) licensees to
construct their facilities and commence
operation. The petitions were filed on
March 15, 1994 and March 21, 1994,
respectively, by Dr. Robert Chan and
Daniel R. Goodman. On April 6, 1994,
the Private Radio Bureau released a
Public Notice 59 FR 17547 (April 13,
1994) seeking comments on the
Goodman and Chan petitions. Based on
the facts set forth in the petitions and
the comments filed in this matter, we
conclude that the waivers requested by
Chan and Goodman should be granted
to the extent described below.

2. The Goodman and Chan petitions
are brought by or on behalf of
approximately 4,000 individuals who
have obtained 800 MHz conventional
SMR licenses on General Category
channels by using the services of one of
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several companies that are the subject of
an enforcement action brought by the
Federal Trade Commission. These
companies have used TV infomercials
and telemarketing solicitations to
promote SMR licenses as ‘‘investment
opportunities” for individuals. The
typical service offered by these
companies is to prepare SMR
applications for a substantial fee
(usually $7000 per application). The
companies typically induce potential
customers to purchase these services by
representing that SMR licenses have
great value that can be recouped
through subsequent resale of these
licenses, but do not emphasize the
obligations to which each licensee is
subject.

3. The Commission has taken steps to
protect the public against deception and
misinformation. In December 1992, the
Commission issued a public “Consumer
Alert” regarding SMR licensing. Among
other things, the alert stated that SMR
licenses could be obtained directly from
the FCC for a $35 fee, that licensees
would be required to construct facilities
within eight months or lose their
licenses, and that licenses could not be
sold or transferred prior to construction.
The Commission also developed a
consumer information packet, which is
sent to individuals who contact the
Commission after being solicited by
SMR application companies. The
Commission also assisted the Federal
Trade Commission (FTC) in preparing a
consumer information pamphlet issued
in January 1994.

4. The Commission has actively
cooperated with the Federal Bureau of
Investigation, the FTC and the
Securities Exchange Commission in
investigations of SMR application
companies. In January 1994, one such
investigation culminated in a lawsuit
brought by the FTC in U.S. District
Court against four companies,
Metropolitan Communications Corp.,
Nationwide Digital Data Corp.,
Columbia Communications Services
Corp., and Stephens Sinclair Ltd. (the
“Receivership Companies™). In its
complaint, the FTC alleged that
approximately 4,000 individuals who
were assisted by the Receivership
Companies in obtaining licenses for
conventional SMR channels were
defrauded and misled as to the FCC
rules by the sales practices of these
companies. The first phase of the
scheme involved selling consumers
application preparation services for FCC
licenses at excessive cost. In the second
phase of the scheme, certain defendants
used misrepresentations to solicit the
purchase of shares in partnerships that
would purportedly construct and

operate SMR systems in various cities.
On January 14, 1994, the court issued a
preliminary injunction freezing the
assets of the Receivership Companies
and their principal officers and
appointed Daniel R. Goodman as
Receiver of the Receivership
Companies.

5. Waiver Requests. On March 15,
1994, Dr. Robert Chan filed a petition
for waiver on his own behalf as licensee
of five SMR stations acquired through
two of the Receivership Companies. Dr.
Chan requested an additional year in
which to build and place his facilities
in operation. On March 21, 1994, Daniel
Goodman, the court-appointed Receiver,
filed a petition for waiver on behalf of
all SMR licensees who have received
licenses through the Receivership
Companies. Noting that virtually no
construction had taken place under
these licenses and that automatic
license cancellation was imminent,
Goodman requested an eight month
extension of time for all such licensees
to construct and commence operations,
starting from the petition grant date.
Goodman also requested a 120-day
emergency stay of all automatic
cancellations of licenses during the
pendency of the petition. Goodman
indicated that its request for waiver was
limited to the Commission’s eight
month construction deadline, and no
request was made to waive any of the
other requirements that apply to General
Category channels.

6. On April 21, 1994, Goodman filed
a supplement to his initial waiver
request asking that we waive the
Commission’s requirement of a separate
waiver fee for each individual license
covered by the petition. On April 29,
1994, Goodman filed another
supplement requesting that the
Commission (1) issue a stay
(retroactively effective January 14, 1994)
of any cancellation of the exclusive
SMR authorizations during the
pendency of the waiver request; (2)
suspend the mailing of automatic
cancellation notices to affected
licensees; and, (3) if the request for
waiver is denied, grant the licensees a
120-day period from the date of such
denial in which to construct their
facilities. In this supplemental request,
Goodman stated that petitioners needed
‘“‘an additional eight month period to
construct and load their licensed
facilities,” indicating that compliance
with the Commission’s mobile loading
requirements for the General Category
channels was contemplated.

7. Public Notice and Comments on
Petitions. On April 6, 1994, the Private
Radio Bureau issued a Public Notice
seeking comments and replies on the

Goodman and Chan petitions.
Approximately 300 comments and five
replies were received. Many comments
in support of the Goodman petition
were submitted by individual licensees
who received their licenses through the
services of the Receivership Companies.
In addition, the FTC has submitted a
letter to the Commission supporting the
Goodman petition. Oppositions to the
waiver requests have been filed by
major SMR operators, frequency
coordinators, and trade associations,
including Nextel Communications, Inc.,
the American Mobile
Telecommunications Association, the
Association of Public-Safety
Communications Officials-International,
National Association of Business and
Educational Radio, American Digital
Communications, the Industrial
Telecommunications Association and
Council of Independent Communication
Suppliers, Express Communications,
TC3M, Inc., and Brown and
Schwaninger.

A. Receiver’s Standing as Party in
Interest

8. Background and Comments. As a
threshold issue, several commenters
argue that Goodman lacks standing to
bring a waiver petition on behalf of
multiple SMR licensees. These
commenters note the apparent lack of an
express agreement between the
licensees (individually or as a group)
and the Receiver for the latter to
represent them. In addition,
commenters assert that Goodman’s
status as Receiver is insufficient to make
him a real-party-in-interest with respect
to the licenses at issue. The Receiver’s
duty is to receive monies due and owing
to the Receivership Companies so that
these funds can be used to satisfy the
debts of these companies and their
creditors. Because any monies received
from the sale of the licenses would go
directly to the licensees and not to the
Receivership Companies, commenters
argue, the Receiver has no interest that
would be affected by the request.

9. In reply, Goodman argues that he
is the proper entity to submit waiver
requests on behalf of all the licensees.
First, Goodman argues that he should be
recognized as having standing for
reasons of administrative convenience
because requiring each licensee to file
an individual waiver petition would be
unduly burdensome. Goodman also
contends that because many of the
licensees entered into management
agreements with the Receivership
Companies, the licensees depend on the
Receiver to take whatever actions are
necessary to preserve the validity of
their authorizations. Finally, Goodman
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alleges that no licensee has objected to
the Receiver’s filing of a petition on
behalf of all licensees.

10. Decision. We conclude on grounds
of administrative convenience that
Goodman should be deemed to have
standing to file the instant petition.
Although this case involves multiple
licenses, weighing the merits of the
waiver request for each licensee
involves evaluating a common fact
situation rather than a diverse set of
facts for each licensee. Because the
request for waiver for all of the licensees
is based on common facts, it would be
a waste of time and resources to require
each licensee to file individually. There
is also no evidence that any licensee has
objected to the Receiver filing the
waiver petition on his or her behalf. For
purposes of the Goodman petition,
therefore, we believe that it is in the
public interest to consider the Receiver
as representing the interests of all
licensees whose interests are affected by
the FTC’s action against the
Receivership Companies.

B. Waiver of Application Fees

11. Petition. Section 1.1102 of the
Commission’s Rules requires waiver
petitions to be accompanied by a $105
fee for each rule section that the
petitioner seeks to waive multiplied by
the number of stations to which the
petition applies. Although the Goodman
petition was filed on behalf of multiple
licensees, Goodman has submitted only
a single $105 waiver petition fee instead
of a separate fee for each affected
license. The Chan petition was not
accompanied by any fee payment.
Goodman has requested that the
Commission waive the requirement of a
separate fee for each license and accept
the single payment as sufficient.
Goodman argues that the public interest
warrants waiving the fee requirement
because the purpose of the underlying
waiver petition is to allay potential
financial hardship to defrauded
licensees and a fee waiver would avoid
a further depletion of the licensees’
funds.

12. Comments. The Public Notice did
not solicit comment on the Receiver’s
request for waiver of fees because it was
filed subsequent to the release of the
Public Notice. Nevertheless, a few
comments on the issue of waiving filing
fees were submitted. Express
Communications in particular opposes
waiving the fee requirement on the
grounds that there is no provision in the
rules to lump multiple requests together
for a single fee.

13. Decision. Section 1.1115(a) of the
Commission’s rules permits the waiver
of fees where good cause is shown and

where waiver would promote the public
interest. If we were to require a separate
fee for each licensee that is covered by
the Goodman petition, the total fees due
(based on 4,000 licensees) would total
$420,000. We believe that waiving this
fee amount is in the public interest. The
Goodman petition was filed in an
attempt to limit the financial harm
caused to licensees by the alleged
fraudulent conduct of the Receivership
Companies. The petition also raises
substantive issues that we believe
should be decided on the merits. We
therefore conclude that good cause
exists to waive the filing fee
requirement. For the same reasons, we
also waive the fee requirement with
respect to the Chan petition on our own
motion.

C. Waiver of Construction and
Operation Deadline

14. Petition. In support of his waiver
petition, Goodman contends that the
individuals who obtained licenses
through the Receivership Companies are
threatened with an aggregate loss of
$28,000,000 (calculated based on 4,000
licenses times the $7,000 application fee
paid by each licensee) if their licenses
are allowed to expire. Goodman states
that neither the licensees nor the
Receiver have the financial or technical
resources to construct SMR facilities
pursuant to their authorizations within
the required eight-month period.
Goodman states that he is in the process
of negotiating and finalizing the sale
and assignment of thousands of these
licenses to large, legitimate, publicly-
traded SMR companies. Because
Commission rules do not allow the
assignment or transfer of unconstructed
SMR licenses, however, Goodman
requests that the licensees be given
additional time to construct so that they
can then sell the stations and potentially
recoup their investment. Without such
an extension, Goodman contends, the
number of licenses that may be
transferred will be substantially
diminished. The Receiver contends that
if the licensees are granted additional
time to construct, they will be able to
place in operation and load their
channels as required by our rules.

15. The Receiver acknowledges that
many of the licensees on whose behalf
the waiver is sought were unaware of
their obligations under the
Commission’s Rules, including the
intention to construct and operate and
the eight month construction
requirement. Goodman contends that
their lack of knowledge should be
excused, however, on the grounds that
the licensees were defrauded by the
Receivership Companies concerning

their responsibilities as licensees.
Goodman also notes that the
Commission has granted extended
construction periods for licensees of
wide-area, multi-site SMR systems and
urges us to treat the individual licensees
in this case as similarly entitled to
extended construction authority on a
collective basis. Finally, Goodman
argues that a waiver grant would not
compromise efficient use of spectrum or
otherwise be contrary to the public
interest. If additional time for
construction is allowed, he argues, the
systems can be constructed and the
Commission’s policies fulfilled with
only a brief delay.

16. The Chan petition raises
essentially the same issues as the
Goodman petition with respect to the
five SMR licenses held by Dr. Chan. Dr.
Chan states that he acquired licenses
through two of the Receivership
Companies and that one of the
companies, Nationwide Digital, had
undertaken to construct and operate Dr.
Chan’s SMR facilities. Because
Nationwide does not have the capability
to construct the stations in time, Dr.
Chan requests a one-year extension so
that he can employ other business
entities to construct and operate his
SMR stations.

17. Comments. The FTC supports the
Goodman petition on the grounds that
an extension of the construction and
operation deadline would help to
alleviate the financial injury suffered by
the 4,000 licensees. Licensees would
directly benefit by a rule waiver, the
FTC contends, because it would give the
Receiver adequate time to negotiate
arrangements with legitimate SMR
operators to manage and/or construct
the stations. The FTC further argues that
these arrangements would indirectly
benefit other investors who have been
defrauded by the Receivership
Companies because reducing the
licensees’ damages will preserve the
assets of the Receivership Companies as
a source of redress for other claims.

18. Many individual licensees have
submitted comments in support of the
Goodman petition. These commenters
echo Goodman’s argument that an
extension of time is necessary to allow
construction of their SMR stations
because of the delay engendered by the
Receivership Companies’ fraudulent
scheme.

19. Petition opponents argue that
extending the construction and
operation deadline is an inappropriate
remedy for licensees who made
speculative and ill-advised investments.
The purpose of the waiver request,
opponents contend, is not to promote
development of SMR service, but to
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protect the interests of a group of
licensees who hope to make a profit
from selling their licenses to established
operators. Opponents assert that the
Commission cannot act as the guarantor
of the public’s investment decisions.
Opponents also argue that licensees are
charged with knowing and fulfilling the
responsibilities of holding a license. If
these licensees were in fact victims of
fraud, opponents argue, they have legal
remedies other than an extension of the
construction and operation deadline.
Opponents assert that the Commission
would better serve the public interest by
allowing these licenses to lapse so that
the Commission can relicense these
frequencies directly to legitimate
operators.

20. Decision. To obtain a waiver of
our construction requirements,
petitioners must demonstrate that their
circumstances are unique, that there is
no reasonable alternative solution
within existing rules, and that good
cause exists to justify the requested
relief. The thrust of petitioners’
argument is that they should be excused
from the eight-month construction
requirement because they were the
victims of fraud by the Receivership
Companies. As discussed more fully
below, we will waive our rules to the
extent necessary to put petitioners in
the same posture as other part 90 CMRS
providers now subject to a twelve-
month construction period under our
rules. Specifically, we will grant
petitioners a four-month extension from
the effective date of this Memorandum
Opinion and Order to construct and
commence operations. A four-month
extension augments petitioners’ original
eight-month construction period to the
degree necessary to give them the
twelve months to build their systems
that we allowed for all Part 90 CMRS
licensees in the Third Report and Order
in General Docket No. 93-252. We
emphasize, however, that all other
requirements in our rules continue to
apply. In particular, as licensees on
General Category channels, petitioners
do not earn exclusive use of their
channels unless they have achieved
loading of 70 mobiles per channel. To
the extent that petitioners have less than
70 mobiles operating on each of their
channels, additional licensees may be
licensed to use those channels. We
believe our decision to grant petitioners
limited relief in this manner in no way
undermines our commitment to strict
enforcement of our construction rules,
which are intended to promote efficient
use of SMR spectrum and the
availability of service to the public.

21. Since the inception of the SMR
service, our rules have required

licensees to comply with strict time
limits for constructing and loading their
systems. These limits were viewed as
essential to ensuring that SMR spectrum
would be used efficiently, and to
promote the rapid deployment of
services to the public. We have enforced
these rules strictly in order to recover
unused spectrum for relicensing. We
have particularly noted the importance
of enforcing our construction
requirements with respect to the
General Category channels, on which
the petitioners are licensed. In this
regard, we have stated our intent “‘to
aggressively enforce Section 90.633 of
our Rules requiring that conventional
800 MHz systems be placed in operation
eight months after the date of the grant
of the license for the system.”

22. Our policy of strict enforcement of
our construction requirements has led
us to deny extensions in a wide variety
of circumstances in which the failure of
SMR licensees to comply with our
construction or loading requirements
resulted from circumstances that were
the result of the licensees’ own business
decisions or of risks commonly assumed
by all licensees. For example, inP & R
Temmer, an SMR licensee sought an
extension of our construction and
loading requirements because it had
been required to change its transmitter
site to eliminate technical problems and
because of the equipment
manufacturer’s alleged reluctance to
aggressively market the system to
potential customers. In denying the
waiver, we concluded that problems
with site selection and marketing
strategy were not beyond the licensee’s
control because they resulted from
independent business judgments made
by the licensee. We have applied this
standard in other circumstances as well,
denying extension requests by SMR
licensees who have been delayed by
such factors as interference from
adjacent buildings, zoning difficulties,
inability to obtain construction permits,
and equipment delivery problems.

23. In this respect, the facts of the
present case bear a strong resemblance
to the facts in Robert A. Baker, Receiver,
a case involving individuals who were
solicited by a company to prepare and
file cellular applications on their behalf.
Shortly before the filing deadline, the
FTC brought a fraud action against the
company and the court appointed a
receiver to assist the victims of the
alleged fraud. The receiver sought
waiver of the deadline to enable the
affected parties to submit applications
and the request was supported by the
FTC. In a decision affirmed by the
Commission, the Common Carrier
Bureau denied the waiver request. The

Bureau concluded that the individual
applicants were responsible for the
consequences of their decision to use a
mass application preparer, and that
there was no evidence of compelling
circumstances that would justify waiver
of the filing deadline. If the applicants
had been defrauded, the Bureau further
stated, the appropriate remedy was to
seek indemnification from the party that
had committed the fraud, not belated
insertion into the lottery. The Bureau
concluded that the “tribulations of a
mass application preparer cannot
excuse the individual applicants from
their responsibilities.”

24. We also conclude that the
principles set forth in Baker are relevant
here. Each individual licensee who
hired the Receivership Companies bears
responsibility for the decision to rely on
a third party to act on his or her behalf
in meeting the obligations imposed by
the Commission’s rules. Assuming that
these licensees were defrauded by the
Receivership Companies, they have
recourse to other legal remedies
specifically designed to provide redress.
The Commission’s mandate, however, is
to allocate and assign radio spectrum to
serve the public interest.

25. Our decision to grant the petitions
in part is motivated by our
determination that granting the waiver
is equitable in light of the fact that
during the pendency of the Goodman
and Chan requests, we changed our
construction requirements for SMRs
licensed in the General Category and all
CMRS providers licensed under part 90
of our rules. In the Third Report and
Order in the CMRS docket, we adopted
a uniform twelve-month construction
period for all CMRS providers licensed
under part 90 of our rules. We indicated
that such a rule change would eliminate
the obvious disparity between Part 90
and Part 22 and would further the goal
of comparable regulation for all
substantially similar services. Recently,
on grounds similar to our decision here,
the Private Radio Bureau granted 220
MHz non-nationwide licensees a four-
month extension to construct their
stations. Petitioners and future
applicants should not interpret our
decision today as a sign of any
diminution of our resolve to enforce the
twelve-month construction period that
applies to General Category and other
part 90 CMRS licensees. Like the
licensees in Baker, petitioners are fully
responsible for the consequences of
their decision to use a mass application
preparer.

26. We nonetheless find that the
request at hand are distinguishable from
Baker and other cases in which we
denied construction time extensions on
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the grounds that we changed our rules
while the Goodman and Chan petitions
were pending before us. In the interests
of fairness, we will grant petitioners the
relief necessary to place them in the
same posture as other SMR licensees
that are subject to a twelve-month rule.
We will not, however, permit
petitioners who have not achieved
loading of 70 mobiles to treat their
channels as exclusive. Such relief was
not requested and, indeed, was deemed
by the Receiver to be unnecessary.

27. We are granting petitioners only
limited relief, and for the reasons stated
above. To grant this relief for the
reasons stated by the petitioners would
undermine the objectives of our
construction requirements. As we have
noted on numerous occasions, the
purpose of the prohibition against
assignment or transfer of unconstructed
licenses is to deter speculation and
trafficking in licenses. Even if we
assume that many of the licensees at
issue here were unaware of or
misinformed about this rule, as appears
likely, petitioners do not dispute that
these licensees were primarily
interested in acquiring SMR licenses as
a form of investment that they could
subsequently sell for a profit. We
believe it would be incongruous to grant
waivers to licensees on this basis when
we have consistently denied them to
licensees who had a bona fide intent to
construct and operate SMR systems but
were unable to construct because of
adverse business decisions. The
Commission has previously noted that
frequencies in the 800 MHz band are
extremely scarce in many areas, making
it difficult for applicants to obtain
channels. Moreover, the licenses at
issue here are for General Category
frequencies, which may be licensed not
only to SMR operators but also to public
safety entities and other categories of
private radio users.

28. We also want to be clear that by
granting limited relief for the reasons
stated, we do not intend to reward and
encourage further speculative activity
by entities like the Receivership
Companies and possibly invite abuse of
the Commission’s processes. The
problem of application mills is one that
we have encountered and continue to
encounter in a number of services. If we
were to grant a waiver on the grounds
that such action was needed to afford
relief to the unwitting victims of a few
such companies, the result almost
inevitably would be to encourage
numerous similar requests.
Furthermore, we would be compelled in
each case to ascertain whether the
licensee in fact was a victim of fraud or
was claiming fraud as a pretext.

Finally, the grant of a waiver for the
reasons stated by petitioners could
inadvertently become a tool used by the
application mills themselves in their
solicitation of new clients, resulting in
more unsuitable applicants seeking
Commission licenses. We do, however,
affirm our commitment to pursue
ongoing initiatives and explore new
ways to deter the practices of
application mills and alert the public
regarding licensing fraud.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-22946 Filed 8-26-98; 8:45 am]
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SUMMARY: This document responds to
the petitions for reconsideration and
letters seeking non-rulemaking action
that NHTSA received in response to its
final rule exempting motor vehicle
dealers and repair businesses from the
statutory prohibition against making
Federally-required safety equipment
inoperative so that they could install air
bag on-off switches for vehicles owned
or operated by individuals within
discrete risk groups. This document
denies the petitions for reconsideration.
NHTSA will, however, change its
current policy with regard to one of the
three issues raised in the letters seeking
agency action not requiring a
rulemaking procedure.

FOR FURTHER INFORMATION CONTACT: For
information about air bag on-off
switches and related rulemaking, call
the NHTSA Hotline at 1-800-424-9393;
in the D.C. area, call 202-366—-0123. In
addition, visit the NHTSA Web site at
http://www.nhtsa.dot.gov/airbags/.
Among the available materials are
descriptions of the procedures for
requesting authorization to obtain an
on-off switch and a list of questions and
answers about air bags and on-off
switches. There are also crash videos

showing what happens in a crash to a
belted, short-statured dummy whose
driver air bag is turned off.
SUPPLEMENTARY INFORMATION:
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l. Background

On November 18, 1997, the National
Highway Traffic Safety Administration,
Department of Transportation, issued a
final rule which allows for the
installation of air bag on-off switches
under limited conditions. (62 FR 62406)
Effective January 19, 1998, the rule
exempts motor vehicle dealers and
repair businesses from the statutory
prohibition against making federally-
required safety equipment inoperative
so that they may install, subject to
certain conditions, retrofit manual on-
off switches for the air bags of vehicle
owners whose request is authorized by
NHTSA. To obtain such authorization,
vehicle owners must submit a request
form to NHTSA on which they have
certified that they have read an agency
information brochure about air bag
benefits and risks and that they or a user
of their vehicle is a member of one of
the risk groups specified by the agency.
The agency began processing and
granting requests December 18, 1997.

NHTSA received 20 petitions for
reconsideration of the final rule. Sixteen
of these petitions are from members of
the general public, and the other four
are from organizations. The content of
two of the organizational petitions,
those from the National Motorists
Association and the National Motorists
Association, New Jersey Chapter, is very
similar to that of the petitions from the
general public. Accordingly, they are
discussed together with the general
public petitions. All other
organizational petitions are addressed
separately. NHTSA also received two
letters that were characterized as
petitions for reconsideration but which
did not seek any rulemaking action from
the agency. Each of the letters are
addressed separately.

11. Letter From National Association of
Independent Insurers

In the preamble to the Final Rule,
NHTSA stated that it would continue to
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authorize deactivation of air bags under
very limited circumstances when an on-
off switch was not available for a given
vehicle make and model. NHTSA stated
that it would publish the vehicle
identification numbers (VIN) of vehicles
whose air bags have been deactivated
pursuant to an agency letter permitting
such action. The agency indicated that
it would take this action out of concern
about the impermanence of labels
alerting the occupants of a vehicle that
one or both of its air bags had been
deactivated. The agency did not,
however, state where this list would be
kept or how often it would be updated.

The National Association of
Independent Insurers (NAII) submitted a
document that was described as a
petition for reconsideration and that
asked NHTSA to clarify the manner of
VIN publication, to publish the VINs of
vehicles with on-off switches, and to
make available to insurers the names of
the owners of vehicles with on-off
switches or deactivated air bags.! Since
the actions requested by NAII are not
rulemaking actions, the agency is
treating the document as a letter instead
of a petition for reconsideration.
NHTSA is taking some of the actions
requested by NAII, but declines to take
the remaining actions.

The agency agrees that it is desirable
to advise the public where it can find
out whether a particular vehicle has
deactivated air bags as well as how often
such information will be updated. The
list of VINSs for vehicles known by the
agency to have had one or both of their
air bags deactivated will be located at
the NHTSA web site (http://
www.nhtsa.dot.gov) and will be
updated weekly. NHTSA cautions that
this list will be incomplete. The vast
majority of agency letters sent to date
granting permission for deactivation
were sent prior to issuance of the final
rule. Prior to that time, the agency did
not require persons requesting
permission for deactivation to provide
the VIN of their vehicle. NHTSA has
sent new letters asking the recipients of
those pre-final rule deactivation
permission letters to provide the VIN of
any vehicle that has had one or both of
its air bags deactivated pursuant to the
permission letter and to indicate which
air bag was deactivated. The percentage
of these letters for which the agency
receives responses will depend upon
the good will of each individual owner
receiving the request, since NHTSA
cannot legally compel a response.

1NAII maintained that they need the names of
switch applicants because VINs are often
incorrectly transcribed.

NHTSA has decided against making
the VINs for vehicles with on-off
switches available to the public as
general information. NHTSA does not
believe that any interest is served by
making such a list available. The
regulatory text requires that on-off
switch telltales be clearly visible to the
front seat occupants. Accordingly, a
quick vehicle inspection should alert
any interested party to the presence of
an on-off switch. While insurers may
not regularly inspect the vehicles that
they insure, as NAII asserted, insurers
can require applicants or policyholders
to state whether they have an on-off
switch before the policy is issued or
renewed. At that time, the insurer can
decide whether to provide a discount
for the air bag. NHTSA notes that for
those individuals who are at heightened
risk from a deploying air bag, the safety
benefits contemplated by insurers in
providing an air bag discount may not
apply.

NHTSA will not provide insurers or
any other members of the public with
information identifying the owner of
any vehicles listed on its web site.
NHTSA believes that revealing such
information would be a violation of the
Privacy Act (5 U.S.C. section 552a).
Accordingly, NAII's request that they be
allowed to verify the ownership of
vehicles is declined.

I11. Letter From National Association of
Pediatric Nurse Associates and
Practitioners, Inc.

Under the final rule, NHTSA
continues to grant requests for air bag
deactivation for vehicles where the
vehicle manufacturer has not produced
an on-off switch. The criteria for
deactivation, however, are stricter than
the criteria for installation of an on-off
switch since deactivation is a
permanent measure that cannot be
easily reversed. For example, the
deactivation criteria are stricter than
their on-off switch counterpart in
requiring that medical conditions be
documented by a physician and that the
physician state that the risk of
deployment outweighs the risk of
potentially impacting the steering wheel
or dashboard.

The National Association of Pediatric
Nurse Associates and Practitioners asks
NHTSA to allow pediatric nurse
practitioners to recommend air bag
deactivation if such deactivation is in
the best interests of their patient. Since
the criteria governing deactivation were
not part of the regulation adopted in the
final rule, NHTSA has treated the
Association’s “petition’ as a simple
request for a policy change.

NHTSA recognizes that pediatric
nurse practitioners serve an important
role in the medical community,
particularly in medically under-served
areas, where they may provide the
majority of medical care for their
patients. NHTSA also believes that
nurse practitioners are qualified to
determine whether a child’s medical
condition warrants riding in the front
seat. Accordingly, NHTSA believes the
Association’s request is reasonable and
has decided to accept medical
documentation from pediatric nurse
practitioners.

1V. Petition From Mitsubishi Motors
R&D of America

Mitsubishi Motors filed a petition for
reconsideration seeking to have
NHTSA'’s approval of a request for an
on-off switch or deactivation
conditioned on a guarantee by the
owner that he or she will have the
switch removed or the air bag
reconnected prior to selling the vehicle.
Mitsubishi contends that this is the only
way to ensure that only those
individuals within one of the specified
risk groups loses the potential benefits
of the air bag.

NHTSA is denying Mitsubishi’s
request because even if the agency
amended the final rule to condition its
approval of owner requests for an on-off
switch upon the owner’s promising to
remove the switch, the agency could not
enforce such a promise.

NHTSA can place limitations on the
circumstances in which dealers and
repair businesses are exempted from the
make inoperable prohibition. Indeed, in
the final rule, the agency specified that
it would not approve switch requests
unless the requestor provided certain
information and made certain
statements. For example, it specified
that the requesters must certify that they
had read the agency’s information
brochure and that they or a user of their
vehicle is a member of one of the
identified risk groups.

However, the agency cannot condition
its approval of requests upon the
subsequent restoration of the air bags to
their original condition prior to resale.
The most it could do would be to
condition its approval upon the receipt
of a promise to make such restoration.
Since such a promise could not
realistically be enforced against the
vehicle owner and would not serve as
a limitation on the exempted dealers or
repair businesses, the only covered
entities under the applicable statute,
there would be no assurance that
requiring such a promise would
ultimately lead to the restoration of the
air bags to their original condition.
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NHTSA believes the final rule, as
drafted, provides adequate notice of the
presence of an on-off switch. The
required telltale must be illuminated
and visible to the driver when the
driver-side air bag is turned off and to
all front seat occupants when the
passenger-side air bag is turned off.
NHTSA does not believe there will be
a significant amount of misuse in the
secondary market, although it
acknowledges that nothing in the final
rule would preclude an individual who
is not at risk from a deploying air bag
from purchasing a used vehicle that has
a switch and then turning the air bag off.

V. Petition From the American Car
Rental Association

In the final rule permitting vehicle
owners to apply to the agency for
permission to have an on-off switch
installed by a dealer or repair business,
NHTSA did not differentiate between
owners of individual vehicles and
owners of vehicle fleets.

The American Car Rental Association
(ACRA) has asked NHTSA to modify its
final rule to prohibit short-term car
rental companies from having on-off
switches installed in the vehicles in
their rental fleets. ACRA states that it
cannot ensure that individuals who are
not at risk from a deploying air bag will
not misuse an on-off switch. NHTSA is
denying ACRA’s petition because it
believes that a rental fleet owner should
be able, if it so wishes, to obtain
permission to have on-off switches
installed in at least some of its vehicles.
It would be reasonable for a fleet owner
to make such a request if it believes that
a sufficient percentage of its rental
population falls within the specified
risk groups.

The agency emphasizes that under the
final rule, no vehicle owner, whether a
company or an individual, is required to
have an on-off switch installed. Each
decision by a vehicle owner to request
permission to have a switch installed
should only be made after a careful
consideration of the risks involved in
having an air bag unavailable in the
event of a crash. If rental car companies
believe that it would not be appropriate
to have vehicles with on-off switches
available for their customers who are at
risk from an air bag, then they can
decide not to request permission for
their installation. Alternatively, if they
decide that they want to provide at-risk
individuals with a vehicle with an on-
off switch, then they may decide that it
is worthwhile to request a switch for
some portion of their fleet.2 In either

2NHTSA encourages rental companies to provide
information to renters of such vehicles with on-off

case, NHTSA believes this is a decision
that can only be reached by the rental
companies. NHTSA continues to believe
that traditional contract remedies and
business relationships will allow for
adequate policing of on-off switch use.
This is why NHTSA did not exclude
leased vehicles or fleet vehicles from the
on-off switch rule.

VI. Petitions From Members of the
General Public

NHTSA received 16 petitions from
members of the general public as well
as a petition from the National Motorists
Association and the New Jersey chapter
of the National Motorists Association.
All of these petitions raised the same
issues and will accordingly be
responded to together. While 28
separate issues were raised in these
petitions, many of the issues can be
grouped together and have been so
grouped here.

Membership in a Risk Group

The petitioners claim that the
Government ignored the safety of
individuals at risk from air bags, notably
children and short-statured females, by
creating discrete risk groups that would
be eligible for on-off switches rather
than allowing deactivation on demand.
NHTSA disagrees.

NHTSA believes its final rule
appropriately responded to the risk that
passenger-side air bags can pose to
children. The final rule allows anyone
who needs to carry children in the front
seat to apply for and receive an on-off
switch. Thus, petitioners’ contention
that the final rule places children at risk
is incorrect. Even individuals who only
occasionally must drive with children
in the front seat can obtain permission
for a switch.

Petitioners imply that it is only the air
bag which makes the front seat
dangerous for children. NHTSA notes
that it is preferable to have children sit
in the back seat whenever possible since
crash data demonstrate that is the safest
location, regardless of whether the
vehicle is equipped with an air bag.
While a significant number of people
still choose to allow their children to sit
in the front seat, most do so by choice,
not necessity.3

Likewise, the agency disagrees with
petitioners’ contention that switches or

switches so they understand the circumstances
under which it would be appropriate to use the
switch. Rental companies could choose to provide
renters with a copy of the NHTSA publication Air
Bags and On-Off Switches, Information for an
Informed Decision.

3Cf., Jack Edwards, Kaye Sullivan, “Where Are
All the Children Seated and When Are They
Restrained?”’, SAE Technical Paper 971550 (1997).

deactivation on demand should be
allowed because children are often
improperly restrained. Allowing
deactivation on demand would be
inappropriate because it would allow
people who are not at risk to obtain and
use switches to turn off their air bags,
thus decreasing their safety. The
approach adopted by the agency makes
it necessary for vehicle owners to focus
on and evaluate the factors that create
risk and encourages them to take steps
to reduce that risk. The final rule helps
to prevent air bag fatalities involving
children since the rule allows an on-off
switch for anyone who must carry
children in the front seat. However,
allowing widespread deactivation, apart
from not adding any additional safety
benefit, could send the conflicting
message that children do not need to be
restrained as long as they are not in
front of an air bag. Further, as noted
above, encouraging front seat use would
reduce child safety since, even in the
absence of an air bag, the front seat is
significantly less safe than the back seat.

Petitioners’ contention that air bags
will cause unreported deaths because
short-statured individuals will be
unable to control their vehicles after
moving their seats back to obtain ten
inches is also apparently based on a
misreading of the final rule. NHTSA
stated that most individuals can achieve
the desired ten-inch distance by slightly
modifying their driving posture, and
still maintain a safe, comfortable driving
position. For those individuals who
cannot comfortably drive ten inches or
more from their air bag, NHTSA
recommends they consider having an
on-off switch installed.

Contrary to petitioners’ contention,
NHTSA believes that vehicle owners
will carefully read the agency’s
information brochure and then carefully
assess whether they or any user of their
vehicle is really at risk from the
vehicle’s air bags. The agency expects
that the owners who request permission
for an on-off switch will be people who
can legitimately certify membership in a
risk group. Anyone who must transport
children in the front seat is eligible for
an on-off switch. Likewise, people who
suffer from a medical condition which
they believe places them at risk from a
deploying air bag, or people who are
unable to get 10 inches or more from the
air bag cover, regardless of their height,
are eligible for an on-off switch.

NHTSA fully considered allowing
persons to deactivate their air bags
without having to show or claim actual
risk. The agency decided that public
safety interests dictate that individuals
who do not fall within one of the
specified risk groups should not be
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allowed to have an on-off switch
installed. Particularly given the
evidence of misperception of risk by a
significant number of vehicle owners,
NHTSA does not believe that an
individual’s belief that he or she has the
right to choose whether to have an air
bag outweighs society’s interest in
avoiding death and serious injury and
the enormous public expense associated
with unnecessary injury.

Risk of Injury and Death

Petitioners claim that NHTSA'’s
regulatory evaluation indicates that 30
percent of individuals impacted by air
bags will receive an injury so that the
other 70 percent of that population will
avoid injury. Petitioners aver that this
level of injury is excessive. The agency
believes that the significance of this
level of injury cannot be properly
assessed in a vacuum. The alternative of
what would happen to a vehicle
occupant in the absence of an air bag
must be considered. In moderate to
severe crashes, even belted occupants,
especially drivers, will strike their head,
neck and chest against the interior of
their vehicle in the absence of an air
bag. Consequently, the injuries
prevented by air bags are typically
substantially more serious than the
injuries that air bags cause. Further,
petitioners do not take into
consideration the significant reduction
in fatalities which are not represented in
the table cited by petitioners.

Contrary to petitioners’ assertion, the
Government is not mandating that the
American public accept a 4 percent risk
of death by requiring air bags on all new
vehicles. The risk of death cannot be
based on a comparison of lives saved
versus lives lost. The evaluation of risk
must be based on a comparison of total
deployments (over 2.1 million) versus
lives lost. This risk is less than 0.005
percent. Moreover, for those persons for
whom the risk is relatively high, the
rule allows the installation of an on-off
switch.

The comparison of lives saved to lives
lost is instructive. The most recent data
(June 1, 1998) indicate that while 105
persons have been killed by air bags,
3,148 persons have been saved.
Therefore, a person is 31 times more
likely to be saved by an air bag than
killed by an air bag. Further, the ratio
could be even higher in the future since
the 31:1 ratio is based on there being no
change in occupant behavior or
improvements in air bag design due to
NHTSA'’s Final Rule allowing
depowered air bags (62 FR 12960). The
vast majority of the 105 air bag deaths
could have been prevented through
simple behavior modification, namely

wearing a safety belt and moving the
children to the back seat. NHTSA does
recognize that not all risk can be
eliminated through behavioral changes
since there may occasionally be factors
beyond the driver’s control. In those
instances, NHTSA allows the
installation of an on-off switch.

NHTSA'’s estimates of air bag
effectiveness were based on two
separate analyses. The first was
developed by comparing fatality rates of
drivers with air bags to passengers
without air bags in the same vehicle.
These rates were compared to those of
older vehicles of the same make and
model without driver or passenger air
bags. This approach is called ‘““double
pair comparison analysis” and is widely
used in effectiveness evaluations. The
second analysis, which also used double
pair comparison methodology, involved
comparing fatality rates of frontal and
non-frontal impacts of air bag vehicles
to non-air bag vehicles. Both methods
produced similar results. Neither of the
methods took the occupant’s safety belt
use into consideration (i.e., the
estimates were based on the experience
of all occupants, regardless of whether
they used safety belts). Thus, possible
errors in the reporting of safety belt use
would have had no effect on these
estimates. Regarding the suggestion by
petitioners that air bags might provide a
net negative benefit for major
population groups, these groups are the
ones that are specifically allowed to
install on-off switches. Persons outside
these groups are statistically safer with
air bags than without them.

Costs Associated With the Final Rule

Petitioners state that NHTSA has
grossly underestimated the cost of on-off
switches in evaluating the actual cost of
installation, in evaluating the time value
of the consumer, and in determining the
overall cost based on the number of
people who will have a switch installed.
Cost was not the deciding factor in
issuing the final rule. Safety was the
paramount concern in the decision-
making process.

NHTSA notes that it lacks the
authority to control the amount that
dealers and repair businesses charge to
install an on-off switch. However, since
installation is a purely voluntary
expense, each individual can decide
whether he or she believes the risk of
deployment justifies the accompanying
expense. Finally, regardless of the
amount charged to consumers, NHTSA
continues to believe that a simple on-off
switch could be installed for $38 to $63
based on the amount of work required
to install the device and the hardware
necessary to create a device.

Petitioners contend that the hourly
rate of $9.20, the figure that NHTSA
used to place a value on the time
members of the public who read the
brochure and complete the form, should
be higher since owners of air bag-
equipped vehicles are wealthier than
the average American. NHTSA's figure
was based on guidance developed by
the Department of Transportation for
valuing travel time when evaluating
regulatory alternatives. The figure is
based on a combination of personal or
leisure time and time spent at work and
represents the wage scale of a wide
variety of employees. NHTSA notes that
most people would not need to take off
work to read the information brochure
and fill out the form. Accordingly, the
figure of $9.20 may be slightly higher
than the true value of the time that an
individual would spend for those
purposes. Nevertheless, NHTSA
believes an hourly rate of $9.20 is
reasonable.

As to the overall cost of the final rule,
NHTSA believes that the overall costs
are irrelevant to an individual’s decision
to request permission for and purchase
a switch. Individuals either will or will
not install an on-off switch, regardless
of the final rule’s cost to the entire
population.

NHTSA'’s estimate of 80,000
installations per year represented its
best estimate as of the time the rule was
issued. Current demand for on-off
switch authorizations has averaged 189
requests per day. If demand were to
remain constant throughout the year,
actual demand would be approximately
69,000 installation requests per year.
However, NHTSA does not believe that
demand will continue at current rates.
The issuance of the final rule is still a
fairly recent event, having become
effective on January 19, 1998.
Significant media coverage
accompanied both the issuance of the
final rule and its implementation.
Further, it was natural that there be an
initial surge in requests since the
majority of individuals who are
concerned with deploying air bags were
likely to request a switch as soon as the
option became available. As time passes
and the issuance and media coverage
become more distant events, NHTSA
believes that demand will also fall. The
agency anticipates that future requests
will tend to be limited to individuals
either buying a new vehicle or having
an additional child who cannot be
accommodated in the back seat.

Misuse

Petitioner claims that NHTSA'’s
statement in its final rule that it has not
seen, and does not expect, a significant
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amount of misuse is a tacit
acknowledgment by the agency that it
has no reasonable basis for requiring
membership in a risk group.

Petitioner mischaracterizes the issue.
The agency’s position on misuse is that
past experience indicates some
relaxation of its previous limitations on
on-off switches is justified, not that
switch misuse is not a potential problem
under any circumstances.

As an initial matter, any deactivation,
or switching off, of an air bag by or for
an individual who does not fall within
the specified risk groups constitutes
misuse. That individual is safer with an
air bag than without one. Accordingly,
allowing all members of the general
public to have on-off switches installed,
regardless of risk, can only increase the
potential for misuse.

Additionally, NHTSA allowed
broader criteria for retrofit switches than
for switches installed prior to first sale
in certain vehicles based in part on its
experience with those switches. Prior to
the publication of the final rule at issue
here, on-off switches were limited to the
passenger side of vehicles with no back
seat or a back seat that could not
accommodate a child restraint (OEM
rule) (49 CFR 571.208 S4.5.4). Under
that rule, potential misuse is limited to
adult passengers since no switch is
available for the driver side air bag and
all children under age 12 fall within a
risk group prescribed by the retrofit
final rule.

NHTSA is unaware of any
circumstances in which an adult
passenger has been Killed or seriously
injured in one of these vehicles because
the air bag had been switched off,
although it does know of an infant
fatality where the passenger-side air bag
had been left on. This apparent lack of
significant misuse in a limited portion
of the overall air bag-equipped fleet
persuaded NHTSA that some relaxation
of the existing requirements, when
accompanied by a process designed to
inform vehicle owners of actual risk,
was justified.

The agency notes that under the OEM
rule, all switch-eligible vehicles have
either no back seat or only a small
seating area. Accordingly, children in
most of these vehicles have no choice
but to sit in the front seat. As NHTSA
has repeatedly cautioned, the back seat
is safest for all passengers and
particularly for small children. NHTSA
remains concerned that allowing
switches for individuals who do not
meet one of the specified criteria only
increases the possibility that children
who could more safely ride in the back
seat will be placed in greater danger

simply because the passenger-side air
bag has been turned off.

The Agency’s Evaluation of Comments

Petitioners contend that NHTSA
failed to take into account the comments
from some 600 members of the general
public as well as the National
Transportation Safety Board and the
Insurance Institute for Highway Safety
(IIHS). This is incorrect. NHTSA
considered all comments in making its
decision. However, the agency’s
decision was based upon safety
considerations instead of what appeared
from the comments to be the most
popular decision.

Further, the final rule may be more
popular than suggested by the
petitioners. Many of the private citizens
who submitted comments on the
rulemaking may fall within a specified
risk group since the primary complaint
was short stature. If these individuals
are unable to get at least ten inches from
the center of their steering wheel while
sitting comfortably, they are eligible for
an on-off switch. As to the commenters’
attitude toward on-off switches, the
degree of their support is uncertain
since most commenters did not address
on-off switches. Of those who did
discuss on-off switches, the majority
supported on-off switches as at least an
option to deactivation.

Physician’s Report

Petitioners claim that the medical
panel did not consider two
investigations concerning “air bag
exhaust fire”’, a newspaper report of an
air bag-related fire, and two anecdotal
reports of near-asphyxiation from air
bags when it reported that a driver’s
supplemental oxygen did not justify air
bag disconnection. NHTSA'’s Office of
Defects Investigation investigated the
two reports of “‘air bag exhaust fire”” and
concluded that there was no indication
the air bags in question caused the
burns complained of in the consumer
complaints to NHTSA. One of the
investigations did note that air bag
exhaust does reach temperatures high
enough to ignite some fabrics, but that
the temperatures did not remain at those
levels for a sufficient period of time to
create a fire hazard (PE97-014). In
neither investigation did the vehicle
owner claim that sparks or flames were
emitted from the air bag. In any event,
if an individual’s treating physician
believes that supplemental oxygen is a
concern, regardless of the analysis
reached by the medical panel, the
patient is able to obtain an on-off switch
under the final rule’s criteria.

Petitioners’ claim regarding potential
diminution in quality of life from air bag

injuries does not justify allowing
deactivation on demand. Particular
concern was raised about potential
hearing and vision loss. Injury patterns
culled from the National Analysis
Sampling System (NASS), as well as all
available medical literature, including
the University of Michigan report cited
by petitioners, were reviewed by the
medical panel. None of the available
data or literature revealed significant
injury to the eyes or hearing loss as a
result of air bag deployments.

The medical panel considered all
known literature on hearing and vision
loss related to air bag deployments. It
stated that potential loss of hearing
could not be isolated to air bag
deployment and that the air bag was no
more likely to cause a serious eye injury
than impacting the dashboard or
steering wheel. Even if these types of
injuries were occurring on a regular
basis, like arm injuries, the level of
injury is incremental and significantly
less than the types of injuries which air
bags are preventing. The vast majority of
injuries caused by air bags are both
minor and temporary.4

Petitioners’ claimed that air bags
should be voluntary because individuals
are allowed to withhold consent for all
other forms of medical treatment. This
comment raises issues not only beyond
the scope of this rulemaking, but
beyond the agency’s authority given the
statutory mandate for air bags.
Nevertheless, the agency notes that air
bags are a preventative measure similar
to many medical therapies which
significantly impact public health.
Thus, children are required to be
vaccinated before they can enter school,
municipalities are required to provide a
safe source of drinking water, and the
American food supply is subjected to
stringent controls to protect the public
health.

Deactivation

In the preamble to the final rule,
NHTSA stated that it would continue to
grant requests for permanent
deactivation when no vehicle
manufacturer switch is available and
when the applicant meets certain
criteria. These criteria are more limited
than those for which a switch is
authorized. The agency notes that the
final rule allows the installation of non-
vehicle manufacturer switches and that
such switches are available. Petitioner
claims that NHTSA's policy places
individuals at undue risk, alleging
vehicle manufacturers may decide not
to manufacture switches for all vehicle

4NASS analysis did reveal a substantial increase
in arm injuries as a result of air bag deployment.
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makes and models, and that
deactivation is cheaper than switches.

NHTSA'’s decision to impose more
stringent criteria on air bag deactivation
is reasonable, given the permanent
nature of deactivation. Deactivation
renders an air bag unavailable to help
anyone in a crash. In contrast, the on-
off switch allows a driver to turn the air
bag on or off, depending on the risk
faced by the individual seated in front
of the air bag. This flexibility is
important in the case of a vehicle whose
users include a mix of people at risk and
people not at risk. For example, one
member of a couple may have a medical
condition which prevents him or her
from achieving a 10-inch distance from
the air bag, while the other can achieve
that distance. Likewise, a family may
only have to transport children in the
front seat on rare instances, such as
when they have to transport a
neighbor’s child and they have
insufficient room in the back seat for all
of the children. The presence of an on-
off switch would make that air bag
available to every individual who is not
at risk while the air bag could be turned
off for those at risk. In contrast,
deactivation renders an air bag
unavailable to everyone, regardless of
risk.

While deactivation may be cheaper
than an on-off switch, cost was not the
agency’s main consideration. Safety was
the overriding factor. Further, since the
cost of both deactivation and on-off
switches is ultimately market-based,
NHTSA cannot assess the differences in
cost with any specificity. NHTSA
believes that its estimation of on-off
switch cost should not be an
overwhelming deterrent to anyone who
needs a switch. Cost concerns aside, one
is significantly more likely to find a
company willing to install an on-off
switch than deactivate an air bag.
Liability concerns on the part of dealers
and repair businesses have rendered
permanent deactivation more difficult to
get performed than installation of a
switch. As for petitioner’s claim that
deactivation more certainly turns off an
air bag than an on-off switch does,
manufacturers, dealers and repair
businesses have every incentive to
produce and install a safe switch since
the final rule does not waive civil
liability for defective switches or
negligent installation.

Further, the agency notes that there
are potential risks associated with
deactivation. Labels can be removed,
either purposely or inadvertently. An
occupant expecting air bag protection
may unexpectedly find that he or she
has none in a crash. Many deactivated
air bags will likely not be reactivated

prior to resale since there is no
incentive to reactivate, and since
NHTSA does not have the authority to
require reactivation. Consequently, any
decision to reactivate, as well as to
inform a potential secondary purchaser
of the air bag’s inoperable status, will
depend entirely on the good will of the
vehicle’s owner.

Depowered and Advanced Air Bag
Systems

Petitioners argued that deactivation or
on-off switches should remain available
to owners of vehicles with depowered
air bags and advanced air bags. Under
the final rule, on-off switches will be
available for vehicles with depowered
air bags. As the agency stated in the
final rule:

As to depowered air bags, NHTSA
anticipates that they will pose less of a risk
of serious air bag injuries than current air
bags. However, the agency will wait and
accumulate data on depowered air bags
before making a final decision on this issue.
The agency may revisit this issue in a future
rulemaking if data indicate that cutoff
switches are not appropriate in vehicles with
depowered air bags. For the present, the
exemption will apply to vehicles with
depowered air bags.

As to advanced air bags, NHTSA did
not decide in the final rule whether
retrofit on-off switches would be
permitted for vehicles with those air
bags. The agency did say that it
continued to believe, based on safety
considerations, that it should prohibit
dealers and repair businesses from
retrofitting advanced air bag vehicles
with cutoff switches. However, since
advanced air bags were not expected for
several years, there was no immediate
need to make a decision. The agency
said that it would address this issue in
its proposal on advanced air bags.

Process for Receiving Authorization To
Have an On-Off Switch Installed

Petitioners argued that the actual
number of eligible individuals who will
be able to have an on-off switch
installed is too low because of the
authorization process established by the
agency. The agency disagrees. NHTSA
defined the eligible risk groups to avoid
the need for ad hoc decision making and
to expedite the authorization process.
The amount of time necessary to read
the information brochure and fill out the
request form (approximately 30
minutes) is nominal when compared to
the significant safety benefit at issue.
Likewise, the amount of time required
to process a request, currently one or
two days, is reasonable, given the
benefit that air bags provide to the vast
majority of the general public. Further,

NHTSA'’s streamlined process
minimizes the amount of time that an
at-risk individual must wait before
receiving authorization to have an on-off
switch installed.

Request for Reconsideration

Based on the foregoing, NHTSA is
denying petitioners’ request that on-off
switches be available on request and
without certification of membership in
a risk group. As noted above, the risk of
serious injury or death is small and the
benefit of air bags is large. NHTSA will
continue to require vehicle owners to
submit the completed on-off switch
request forms to the agency for
processing. Petitioners’ request that the
agency allow deactivation on request is
likewise denied.

Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued: August 20, 1998.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 98—-22832 Filed 8—-26-98; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 980818222-8222-01; I.D.
081898A]

RIN 0648—-AL61

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Snapper Management Measures and
Closure of the Recreational Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule with
request for comments and notice of
closure.

SUMMARY: This emergency interim rule
releases the remaining 1998 recreational
and commercial quota reserves for Gulf
of Mexico red snapper. In so doing, it
supersedes certain provisions of the
interim rule that was published in the
Federal Register on April 14, 1998. In
addition, NMFS closes the recreational
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of
Mexico, effective 12:01 a.m., local time,
September 30, 1998, through December
31, 1998. The intended effects are to
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avoid unnecessary restrictions and
associated adverse economic and social
impacts, to make the appropriate quotas
available to the recreational and
commercial sectors consistent with the
best available scientific information,
and to protect the red snapper resource.
DATES: This rule is effective August 27,
1998 through February 24, 1999. The
closure of the recreational fishery for
red snapper in the EEZ of the Gulf of
Mexico is effective 12:01 a.m., local
time, September 30, 1998, through
December 31, 1998.

ADDRESSES: Comments on this
emergency interim rule must be mailed
to, and copies of documents supporting
this action may be obtained from, the
Southeast Regional Office, NMFS, 9721
Executive Center Drive N., St.
Petersburg, FL 33702.

FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 727-570-5305.
SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
(Council) and is implemented under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

Total Allowable Catch (TAC)

In February 1998, the Council
submitted a regulatory amendment to
the FMP which proposed to maintain
the red snapper TAC at 9.12 million Ib
(4.14 million kg). The Council based its
decision, in part, on an assumed
bycatch reduction in mortality of at least
60 percent for juvenile red snapper,
phased in over a 3-year period, and
updated bycatch reduction device (BRD)
performance information which showed
that bycatch reduction levels of 59
percent and above were achievable with
fisheye BRDs. Previous assumptions
involved reduction levels closer to 50
percent based on advice from NMFS
gear specialists. At the higher bycatch
reduction level, model projections
demonstrated that the target 20 percent
SPR could be achieved by 2019 while
maintaining TAC at 9.12 million Ib (4.14
million kg). At the time the Council
issued its regulatory amendment, the
requirement for BRDs had not been
implemented. The requirement for
BRDs, however, was implemented May
14, 1998, (63 FR 18139, April 14, 1998).

On April 14, 1998, NMFS published
an interim rule (63 FR 18144) which left
the 9.12 million-1b (4.14 million-kg)
TAC for 1998 unchanged, but held 3.12

million Ib (1.42 million kg) in reserve.
The reserve was to be released on
September 1, 1998, if a research study
conducted during the summer of 1998
was able to demonstrate that BRDs
could achieve reduction levels above 50
percent. This interim rule was followed
by two additional interim rules (63 FR
27499, May 19, 1998 and 63 FR 27485,
May 19, 1998). The first of these
certified two new BRDs. The second
implemented data collection
requirements, including mandatory
observers, logbooks, and vessel
monitoring systems, for the Gulf shrimp
fleet.

Under the latter rule, NMFS began a
research study to evaluate BRD
performance under commercial
operational conditions. Preliminary
results from the 1998 summer study
indicated that juvenile red snapper
bycatch in shrimp trawls has been
reduced. However, the analyses of these
data conducted to date do not warrant
release of any of the reserve red snapper
TAC in accordance with the interim
rule.

However, NMFS believes that
adjusted bycatch reduction levels of
about 55 percent are achievable within
approximately 2 years. Prior BRD test
results where the BRDs were installed
by gear specialists and the vessel
captains were briefed on how to
optimize the performance of the BRD
resulted in unadjusted reduction levels
of 59 to 71 percent for the more
commonly used fisheye BRDs.
Adjustments for compliance, mortality,
and lack of compatible state regulation
(based on 1998 study results) would still
provide for bycatch reductions at or
above 55 percent. BRD compliance
levels in Federal waters can be expected
to reach about 97 percent within
approximately 2 years based on NMFS’
experience with improvement in
compliance rates for turtle excluder
devices. The predation mortality of
fisheye and Jones-Davis BRDs was
approximately 1.5 and 20 percent,
respectively. Even higher reduction
levels may be possible, especially if
BRD requirements are used in
combination with other management
measures such as those recommended
by the 1997 science and management
peer review (fleet or vessel bycatch
quotas and/or selected area closures to
shrimping).

Effect of National Standard Guidelines

Revised national standard guidelines
were published on May 1, 1998 (63 FR
24212), which specifically affect red
snapper management in the Gulf of
Mexico. In particular, the guidelines call
for a change in the definitions of

LT

“overfishing,” “overfished,” “optimum
yield (QY),” and a change in recovery
schedules. Gulf red snapper are
considered overfished, but recovering.

While the Gulf Council has not yet
specified a revised Maximum
Sustainable Yield (MSY), OY, or
recovery period for red snapper,
according to a letter from the Council
Chair dated August 5, 1998, NMFS
anticipates that the Council will
recommend 30—percent spawning
potential ration (SPR) for MSY and the
maximum recovery period allowed by
the guidelines to prevent unnecessary
economic and social hardships on the
directed red snapper fisheries and
fishing communities in the Gulf of
Mexico.

SPR projections modeled by NMFS
show that a target SPR level of 30
percent could be achieved within the
rebuilding period allowed by the
guidelines, if management measures,
including BRDs, phase-in a reduction of
juvenile red snapper bycatch mortality
by 55 percent within 2 years and up to
60 percent during the recovery period.
However, landings cannot exceed TAC
(9.12 million Ib (4.14 million kg)).
NMFS encourages the Council to
evaluate other management measures to
reduce red snapper bycatch, if needed,
to reach the bycatch reduction level
necessary to maintain the current 9.12
million-1b (4.14 million-kg) TAC.

Release of the 1998 Red Snapper
Reserve TAC

NMPFS believes that immediate release
of the remainder of the 3.12 million-Ib
(1.42 million-kg) 1998 red snapper
reserve TAC is warranted, based on
advice from NMFS gear specialists;
preliminary results from studies and
analyses designed to quantify effects of
BRD compliance, BRD release
mortalities, and the lack of compatible
state BRD regulations; and the revised
national standard guidelines. NMFS
believes that without this release severe
economic and social hardships would
occur in the red snapper commercial
and recreational fisheries, and in the
communities that depend on these
fisheries. Potential commercial losses
are estimated as a short-term revenue
loss of $2.7 million and a profit loss of
$1.4 million. The degree to which red
snapper anglers will cancel trips or
target alternative species in response to
closures is not known. Potentially, 27
percent of recreational trips may be
canceled. These hardships should be
minimized with a release of the
remaining TAC reserve.

Therefore, this emergency interim
rule supersedes the TAC provisions of
the April 14, 1998, interim rule and
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releases the remaining recreational
quota reserve effective August 27, 1998
and releases the remaining commercial
quota reserve of 1.53 million Ib (0.69
million kg) effective at noon, local time,
on September 1, 1998. During the
commercial season, the red snapper
commercial fishery opens at noon on
the first of each month and closes at
noon on the 15th of each month, until
the applicable commercial quota is
reached, as determined by near real-
time monitoring of landings at the
dealer level. When the commercial
guota is reached or is projected to be
reached, notification of the commercial
closure will be published in the Federal
Register.

Closure of the Recreational Red
Snapper Fishery

Under 50 CFR 622.43, NMFS is
required to close the Gulf red snapper
recreational fishery when the available
quota is reached, or is projected to be
reached. Because of the large number of
recreational anglers and the
geographical diversity of access sites,
the procedures that are used to monitor
a quota for recreational fishing are
fundamentally different from the
procedures used to monitor quotas for
commercial fishing. For commercial
fishing, the catch is unloaded and
recorded as part of the buying/selling
transaction, and a physical record is
kept of the transaction. In contrast, all
catches by recreational anglers cannot
be recorded and statistical techniques
have to be used to estimate the catches
from this sector of the fishery.

For the Gulf of Mexico, three sources
of data are used to estimate recreational
red snapper landings: NMFS Marine
Recreational Fishery Statistical Survey
(MRFSS), NMFS Headboat Survey, and
the Texas Recreational Fishery Survey.
Data from these surveys are used in
models to project landings. In 1997,
NMFS used a model based on average
landings from the previous few years
adjusted by data from the current year
MRFSS and headboat survey estimates.
This model has now been significantly
upgraded and expanded to incorporate
age structure and recruitment
information. NMFS believes that the
landing projections based on the
upgraded model (length-based
simulation model (LSIM)), with some
consideration given to current year
conditions, represents the best available
scientific information for estimating
when the red snapper fishery should be
closed.

Based on the LSIM model, NMFS
projects that the available recreational
quota of 4.47 million Ib (2.03 million kg)
for red snapper will be reached by

September 29, 1998. Accordingly, the
recreational fishery in the EEZ in the
Gulf of Mexico for red snapper is closed
effective 12:01 a.m., local time,
September 30, 1998, through December
31, 1998. During the closure, the bag
and possession limit is zero for all red
snapper harvested in or from the EEZ in
the Gulf of Mexico, and for all permitted
reef fish vessels without regard to where
the red snapper were caught.

Compliance With NMFS Guidelines for
Emergency Rules

This emergency rule meets NMFS
policy guidelines for the use of
emergency rules, published on January
6, 1992 (57 FR 375). The situation: (1)
Results from recent, unforeseen events
or recently discovered circumstances;
(2) presents a serious management
problem; and (3) realizes immediate
benefits from the emergency rule that
outweigh the value of prior notice,
opportunity for public comment, and
deliberative consideration expected
under the normal rulemaking process.

Recent, Unforeseen Events or Recently
Discovered Circumstances

NMFS expects that recovery of red
snapper to 30 percent SPR (assumed
proxy for MSY) can be achieved within
the recovery period allowed by the
recently published national standard
guidelines at adjusted bycatch reduction
levels of 55—-60 percent. The current
target recovery SPR level is 20 percent
by 2019. Additionally, BRD research,
coupled with advice from NMFS gear
experts, indicates that a 55-60 percent
adjusted level of bycatch mortality
reduction for juvenile red snapper is a
reasonable expectation.

Serious Management Problems in the
Fishery

Without this emergency rule, the
directed commercial red snapper fishery
would not be allowed to open on
September 1, 1998, and the recreational
fishery would have to be closed
immediately in Federal waters.
However, these actions appear
unnecessary to rebuild the red snapper
stock under the revised national
standard guidelines. Failure to open the
commercial fishery and immediate
closure of the recreational fishery would
have serious adverse economic impacts
on the commercial and recreational
fisheries, and the fishing communities
they support. Potential commercial
losses are estimated as a short-term
revenue loss of $2.7 million and a profit
loss of $1.4 million. The degree to
which red snapper anglers will cancel
trips or target alternative species in
response to closures is not known.

Potentially, 27 percent of recreational
trips may be canceled. In addition, early
announcement of the recreational
closure date will facilitate angler
planning.

Immediate Benefits

The immediate benefits of the
emergency rule greatly outweigh the
value of prior notice and opportunity for
public comment, which would occur
under normal rulemaking. This rule
relieves restrictions on those
individuals and fishing communities
dependent on the Gulf red snapper
fishery in a manner that is consistent
with the national standard guidelines,
the Magnuson-Stevens Act, and other
applicable law.

The NMFS Southeast Fisheries
Science Center has determined that this
emergency interim rule is based on the
best available scientific information.

NMPFS finds that the timely regulatory
action provided by this emergency
interim rule is critical to avoiding
unnecessary adverse economic and
social impacts on participants and
fishing communities dependent on the
red snapper fishery in the Gulf of
Mexico. NMFS issues this emergency
interim rule, effective for not more than
180 days, as authorized by section
305(c) of the Magnuson-Stevens Act.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this rule is necessary to make the
appropriate quotas of red snapper in the
Gulf of Mexico available to the
recreational and commercial fisheries
and to avoid unnecessary restrictions.
The AA has also determined that this
rule is consistent with the Magnuson-
Stevens Act and other applicable laws.

This emergency interim rule has been
determined to be not significant for
purposes of E.O. 12866.

Because prior notice and an
opportunity for public comment are not
required to be provided for this rule by
5 U.S.C. 553 or any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

NMFS prepared an economic
evaluation of the regulatory impacts
associated with this emergency interim
rule that is summarized as follows. This
emergency rule releases the remainder
of the 3.12 million Ib (1.42 million kg)
of TAC that was previously reserved,
thereby increasing both commercial and
recreational fishing values. In the case
of the commercial fishery, the
additional quota reserve released would
have been 1.59 million Ib (0.72 million
kg), but this poundage had to be
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decreased by 0.06 million Ib (0.03
million kg) because of a slight quota
overrun during the initial commercial
season. The resulting increase of 1.53
million Ib (0.69 million kg) in the
commercial quota translates into
increased revenues for the 1998 fishing
year of $2.7 million and increased
profits of $1.4 million. For the
recreational fishery, the release of the
additional quota reserve means that the
recreational fishery will be able to take
34,000 additional red snapper fishing
trips in 1998. The increased number of
trips will occur because a recreational
closure for the period September-
December means that 126,000 trips
would be foregone, while only 92,000
trips will be foregone when the quota
reserve is released and the fishery
closed for the shorter October-December
period. Although there is not enough
information to translate the increased
number of trips into increased value in
dollar terms, there is no question that
there will be increased satisfaction and
consumer surplus for private
recreational fishermen and increased
revenues and profits for charterboat and
headboat operators. One way of viewing
the change in value is to note that the
increase of 34,000 trips for September
means that losses would approach 27
percent for the balance of 1998 if the
guota reserve was not released. It is
noted that the actual loss would be
somewhat less than 27 percent because
some of the trips would target
alternative species.

Copies of the economic evaluation are
available (see ADDRESSES).

A delay in releasing the available
guota reserves, consistent with the best
scientific information available, would
result in severe and unnecessary
adverse impacts on all entities
dependent on the red snapper fishery in
the Gulf of Mexico, including the
recreational and commercial fisheries
and the associated fishing communities.
Accordingly, pursuant to authority set
forth at 5 U.S.C. 553(b)(B), the AA finds
that these reasons constitute good cause
to waive the requirement to provide
prior notice and the opportunity for
prior public comment, as such
procedures would be contrary to the
public interest. Pursuantto 5 U.S.C.
553(d)(1), a delay in the effective date of
this rule is unnecessary because this
rule relieves restrictions on the
regulated participants in this fishery.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: August 21, 1998.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

8§622.42 [Amended]

2. In §622.42, the suspension of
paragraph (a) is lifted; paragraphs
@)(1)(1)(A) and (a)(1)(i)(B) are further
amended by revising the respective
references to § 622.34(l) to read
§622.34(m); and paragraph (g) is
removed.

[FR Doc. 98-22943 Filed 8-21-98; 4:34 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 971107264-8001-02; I.D.
082098A]

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure of
Directed Fishery for lllex Squid

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS announces that the
directed fishery for Illex squid in the
exclusive economic zone (EEZ) has been
harvested. Vessels issued a Federal
permit to harvest Illex squid may not
retain or land more than 5,000 Ib (2.27
mt) for the remainder of the fishing year.
DATES: Effective 0001 hours, August 28,

1998, through 2400 hours, December 31,
1998.

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
508-281-9104.
SUPPLEMENTARY INFORMATION:
Regulations governing the Illex squid
fishery are found at 50 CFR part 648.
The regulations require specifications
for initial annual amounts of the initial
optimum yield as well as the amounts
for allowable biological catch, domestic
annual harvest (DAH), domestic annual
processing, joint venture processing and
total allowable levels of foreign fishing
for the species managed under the
Atlantic Mackerel, Squid, and Butterfish
Fishery Management Plan. The
procedures for setting the annual initial
specifications are described in §648.21.
The 1998 specification of DAH for
Illex squid was set at 19,000 mt (63 FR
1773, January 12, 1998). Section 648.22
requires that when the Regional
Administrator, Northeast Region,
NMFS, projects that 95 percent of the
DAH for Illex squid has been attained,
the Assistant Administrator for
Fisheries, NMFS (AA), shall close the
directed fishery in the EEZ. The AA is
further required to notify, in advance of
the closure, the Executive Directors of
the Mid-Atlantic, New England, and
South Atlantic Fishery Management
Councils; mail notification of the
closure to all holders of Illex squid
permits at least 72 hours before the
effective date of the closure; provide
adequate notice of the closure to
recreational participants in the fishery;
and publish notification of the closure
in the Federal Register. The Acting
Regional Administrator has determined,
based on vessel and dealer loghook data,
that at least 18,050 mt or 95 percent of
the DAH for Illex squid, has been
harvested. Therefore, effective 0001
hours, August 28, 1998, the directed
fishery for Illex squid is closed. After
August 28, 1998, vessels issued Federal
permits for Illex squid may not retain or
land more than 5,000 Ib (2.27 mt) per
trip for the remainder of the year.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 21, 1998.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98—-23014 Filed 8-24-98; 3:31 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 971229312-7312-01; I.D.
081998B]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Fixed Gear
Sablefish Mop-Up

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of fixed gear
sablefish mop-up fishery; fishing
restrictions, request for comments.

SUMMARY: NMFS announces
adjustments to the management
measures for the Pacific coast
groundfish fishery off Washington,
Oregon, and California. This action
establishes beginning and ending dates
and the cumulative period landings
limit for the mop-up portion of the
limited entry, fixed gear sablefish
fishery. These actions are intended to
provide for harvest of the remainder of
the sablefish available to the 1998
limited entry, fixed gear primary
sablefish fishery.

DATES: The fixed gear sablefish mop-up
fishery will begin at 1201 hours local
time (l.t.), August 28, 1998, and will end
at 1200 hours I.t., September 11, 1998,
at which time the limited entry daily
trip limit fishery resumes. The daily trip
limits for the fixed gear sablefish fishery
will remain in effect, unless modified,
superseded or rescinded, until the
effective date of the 1999 annual
specifications and management
measures for the Pacific coast
groundfish fishery, which will be
published in the Federal Register.
Comments will be accepted until
September 11, 1998.

ADDRESSES: Submit comments to
William Stelle, Jr., Administrator,
Northwest Region (Regional
Administrator), NMFS, 7600 Sand Point
Way NE., Bldg. 1, Seattle WA 98115-
0070; or William Hogarth,
Administrator, Southwest Region,
NMFS, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—-4213.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier, Northwest Region,
NMFS, 206-526—6140; or Svein
Fougner, Southwest Region, NMFS,
562—-980—4000.

SUPPLEMENTARY INFORMATION: The
limited entry, fixed gear sablefish

fishery consists of a “primary’’ fishery,
composed of the “regular” fishery
described below, during which most of
the fixed gear sablefish allocation is
taken, and followed by a “‘mop-up”
fishery, during which the remainder of
the amount available to the primary
fishery is taken.

The regulations at 50 CFR
660.323(a)(2) (63 FR 38101, July 15,
1998) established a new season
structure for the limited entry, fixed
gear primary sablefish fishery in 1998.
Participants in the regular season were
divided into three tiers based on their
historical and more recent participation
in the fixed gear sablefish fishery, and
each of the three tiers was assigned a
different cumulative limit: 52,000 Ib
(23,587 kg) for Tier 1; 23,500 Ib (10,660
kg) for Tier 2; and, 13,500 Ib (6,124 kg)
for Tier 3. During the regular season,
each limited entry permit holder with a
sablefish endorsement had the
opportunity to fish up to the limit of the
tier assigned to his or her permit. Other
than the large, tiered cumulative limits,
the only trip limit in this fishery was for
sablefish smaller than 22 inches (56
cm). The 1998 regular season started at
noon on August 1, 1998, and lasted for
6 days, ending at noon on August 7,
1998.

Preseason estimates of the likely total
harvest in the regular season fishery
were conservative in order to minimize
the risk of the fishery exceeding its total
allocation. Because of the conservative
projections, the regular fishery was not
expected to harvest all of the limited
entry, fixed gear allocation for north of
36° N. lat. in excess of that required for
the daily trip limit fishery. The Regional
Administrator is authorized to
announce a mop-up fishery for any
excess, if it is large enough, about 3
weeks after the end of the regular season
and consisting of one cumulative trip
limit for each vessel (50 CFR
660.323(a)(2)(v)). Approximately 3
weeks are needed for the Pacific Fishery
Management Council (Council)
Groundfish Management Team to
compile all of the landings receipts from
the regular season and to calculate the
amount available for the mop-up season,
if any.

This document establishes the 1998
mop-up fishery for limited entry, fixed
gear permit holders with sablefish
endorsements. Only individuals holding
limited entry permits with sablefish
endorsements may participate in the
mop-up fishery. No vessel may land
more than one cumulative limit.

The 1998 limited entry nontrawl
sablefish allocation is 3,641,999 Ib
(1,652 mt), of which 3,095,699 Ib
(1,404.2 mt) is available to the primary

limited entry, fixed gear sablefish
fishery. The best available information
on August 18, 1998, indicated that
approximately 2,598,342 Ib (1,178.6 mt)
of sablefish were landed during the
regular season. Therefore, 497,358 Ib
(225.6 mt) remains available to the mop-
up fishery. The Regional Administrator,
after consulting with Council
representatives via telephone on August
18, 1998, has determined that the mop-
up fishery will occur, and that a
cumulative trip limit of 3,200 Ib (1,452
kg) (round weight) in a 2-week period
(August 28 - September 11, 1998) would
give limited entry permit holders with
sablefish endorsements the opportunity
to harvest the remainder of the sablefish
available to the primary fishery without
exceeding the amount of sablefish set
aside for that fishery. The trip limit for
sablefish smaller than 22 inches (56 cm)
total length, or 15.5 inches (39 cm) for
sablefish that are headed, that was in
effect during the regular season
continues during the mop-up season.

Only limited entry permit holders
with sablefish endorsements may
participate in the mop-up fishery. No
vessel may land more than one
cumulative limit. Once a vessel has
landed its 3,200 Ib (1,452 kg)
cumulative limit, it may not land more
sablefish until the daily trip limits
resume at 1201 hours on September 11,
1998. There is no limited entry, daily
trip limit fishery during the mop-up
fishery period. Therefore, holders of
limited entry permits without sablefish
endorsements may not land any
sablefish during the mop-up period.
Similarly, once a vessel with a sablefish
endorsed limited entry permit has been
used to land its 3,200 Ib (1,452 kg)
cumulative trip limit in the mop-up
fishery, it may not be used to land more
sablefish until the daily trip limits
resume. Also, acquiring additional
limited entry permits does not entitle a
vessel to more than one cumulative
limit.

Following the mop-up fishery, daily
trip limits are reimposed until the end
of the year, or until modified. The
sablefish daily trip limit for the limited
entry fishery north of 36° N. lat. after the
mop-up season is 300 Ib (136 kg) per
day, with no more than 1,800 Ib (816 kg)
cumulative per 2-month periods of
September-October and November-
December. Since the daily trip limits
apply to a 24—hour day starting at 0001
hours, but the mop-up fishery begins
and ends at 1200 hours, it will be legal
for a vessel in the limited entry fishery
to land a daily trip limit between 0001
hours and 1200 hours on August 28,
1998, just before the start of the mop-up
season, and between 1201 hours and
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2400 hours on September 11, 1998,
following the mop-up season.

A daily trip limit is the maximum
amount that may be taken and retained,
possessed, or landed per vessel in 24
consecutive hours, starting at 0001
hours local time. Only one landing of
groundfish may be made in that 24—
hour period. Daily trip limits may not be
accumulated. If a trip lasts more than 1
day, only one daily trip limit is allowed.
Daily trip limits were in effect until the
beginning of the regular season, and
went back into effect after the post-
season closure ended on August 8, 1998.
A cumulative trip limit is the maximum
amount of sablefish that may be taken
and retained, possessed, or landed per
vessel in a specified period of time, with
no limit on the number of landings or
trips.

NMFS Actions

For the reasons stated above, the 1998
annual management measures (63 FR
419, January 6, 1998) are modified.
NMFS announces the dates of the fixed
gear sablefish limited entry mop-up
fishery and the amounts of sablefish that
may be taken with limited entry fixed
gear during and after the limited entry
mop-up fishery in 1998. All other
management provisions remain in
effect.

In Section IV., under B. Limited Entry
Fishery, paragraph (4)(d)(i) is revised to
read as follows:

B. Limited Entry Fishery

* * * * *

* * * * *
(d)***

* * * * *

(i) Mop-Up Season. The mop-up
season will begin at 12 noon (local time)
on August 28, 1998, and end at noon on
September 11, 1998. The cumulative
trip limit for the mop-up fishery is 3,200
Ib (1,452 kg). No vessel may be used to
take more than one mop-up cumulative
trip limit. (Note: The States of
Washington, Oregon, and California use
a conversion factor of 1.6 to convert
dressed sablefish to its round-weight
equivalent. Therefore, 3,200 Ib (1,452
kg) round weight corresponds to 2,000
Ib (907 kg) for dressed sablefish.)

* * * * *

Classification

These actions are authorized by the
Pacific Coast Groundfish Fishery
Management Plan, which governs the
harvest of groundfish in the U.S.
exclusive economic zone off the coasts
of Washington, Oregon, and California.
The determination to take these actions

is based on the most recent data
available. Because of the need for
immediate action to start the mop-up
fishery for sablefish, and because the
public had an opportunity to comment
on these actions at the September 1997
through April 1998 Council meetings,
NMFS has determined that providing an
opportunity for public notice and
comment would be impractical,
unnecessary, and contrary to public
interest. Participants in the primary
sablefish fishery are anxious to begin
the mop-up fishery. Delay of this rule
could push the mop-up season into
inclement autumn weather; therefore,
the agency believes that good cause
exists for this document to be published
without affording a prior opportunity
for public comment or a 30-day delayed
effectiveness period. These actions are
taken under the authority of 50 CFR
660.323(a)(2), and are exempt from
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 21, 1998.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-23012 Filed 8—-24-98; 2:48 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208297-8054-02; 1.D.
081498D]

Fisheries of the Economic Exclusive
Zone Off Alaska; Groundfish Fisheries
by Vessels Using Hook-and-Line Gear
in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for groundfish by vessels using
hook-and-line gear in the Gulf of Alaska
(GOA), except for sablefish or demersal
shelf rockfish. This action is necessary
because the third seasonal bycatch
allowance of Pacific halibut apportioned
to hook-and-line gear targeting
groundfish other than sablefish or
demersal shelf rockfish in the GOA has
been caught.

DATES: Effective 1200 hrs, Alaska local

time (A.l.t.), September 1, 1998, until
2400 hrs, A.l.t., December 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Thomas Pearson, 907-486—-6919.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.

The prohibited species bycatch
mortality allowance of Pacific halibut
for the hook-and-line groundfish
fisheries, (defined at
§679.21(d)(4)(iii)(C)), other than
sablefish or demersal shelf rockfish, was
established by the Final 1998 Harvest
Specifications of Groundfish for the
GOA (63 FR 12027, March 12, 1998) for
the third season, the period September
1, 1998, through December 31, 1998, as
25 mt.

In accordance with § 679.21(d)(7)(ii),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the third seasonal
apportionment of the 1998 Pacific
halibut bycatch mortality allowance
specified for the hook-and-line
groundfish fisheries other than sablefish
or demersal shelf rockfish in the GOA
has been caught. Consequently, NMFS
is prohibiting directed fishing for
groundfish other than sablefish or
demersal shelf rockfish by vessels using
hook-and-line gear in the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately in order to
prevent exceeding the third seasonal
apportionment of the 1998 Pacific
halibut bycatch mortality allowance
specified for the GOA hook-and-line
groundfish fisheries other than sablefish
or demersal shelf rockfish. A delay in
the effective date is impracticable and
contrary to the public interest. The third
seasonal bycatch allowance of Pacific
halibut apportioned to hook-and-line
gear targeting groundfish other than
sablefish or demersal shelf rockfish in
the GOA has been caught. Further delay
would only result in exceeding the third
seasonal apportionment. NMFS finds for
good cause that the implementation of
this action can not be delayed for 30
days. Accordingly, under 5 U.S.C.
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553(d), a delay in the effective date is
hereby waived.

This action is required by §679.21
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 20, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-22948 Filed 8-26-98; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Parts 1724 and 1726

RIN 0572-AB42

Electric Program Standard Contract
Forms

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) is proposing to amend its
regulations to change the manner in
which it publishes the standard forms of
contracts that borrowers are required to
use when contracting for construction,
procurement, engineering services, or
architectural services financed through
loans made or guaranteed by RUS. The
required contract forms are currently
published in text format in the Code of
Federal Regulations (CFR). This
proposed rule would eliminate this
unnecessary and burdensome
publication in the CFR.

DATES: Comments on the proposed rule
must be received by: September 28,
1998.

ADDRESSES: Written comments should
be addressed to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
Stop 1522, 1400 Independence Avenue,
SW., Washington, DC 20250-1522.
Telephone: (202) 720-9550. RUS
requires a signed original and three
copies of all comments (7 CFR 1700.4).
Comments will be available for public
inspection during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.
Telephone: (202) 720-9550. FAX: (202)
720-4120. E-mail: fheppe@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A final rule entitled
“Department Programs and Activities
Excluded from Executive Order 12372,
(50 FR 47034) exempted RUS loans and
loan guarantees from coverage under
this order.

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards
provided in section 3 of the Executive
Order. In addition, all state and local
laws and regulations that are in conflict
with this rule will be preempted. No
retroactive effect will be given to this
rule and in accordance with §212(e) of
the department of agriculture
Reorganization Act of 1994 (7 USC
§6912(e)) administrative appeal
procedures, if any, must be exhausted
before an action against the Department
or its agencies may be initiated.

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that a rule relating to the
RUS electric loan program is not a rule
as defined in the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) and, therefore,
the Regulatory Flexibility Act does not
apply to this rule.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance programs under No. 10.850,

Rural Electrification Loans and Loan
Guarantees. This catalog is available on
a subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800.

Information Collection and
Recordkeeping Requirements

The recordkeeping and reporting
burdens contained in this rule have
been submitted to OMB for approval.
The paperwork contained in this rule
will not be effective until approved by
OMB.

Send questions or comments
regarding any aspect of this collection of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.

Unfunded Mandates

This rule contains no Federal
mandate (under the regulatory provision
of Title 1l of the Unfunded Mandate
Reform Act of 1995) for State, local, and
tribal governments or the private sector.
Thus, this rule is not subject to the
requirements of sections 202 and 205 of
the Unfunded Mandate Reform Act of
1995.

Background

RUS proposes to change the manner
in which it publishes the standard forms
of contracts that borrowers are required
to use when contracting for
construction, procurement,
architectural, or engineering services
financed through loans made or

guaranteed by RUS.
The standard loan agreement between

RUS and its borrowers provides that, in
accordance with applicable RUS
regulations, the borrower shall use
standard forms of contracts promulgated
by RUS for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. See section 5.16 of
appendix A to subpart C to part 1718.
RUS currently implements these
provisions of its loan agreement through
parts 1724 and 1726 which generally
prescribes when and how borrowers are
required to use RUS standard form
contracts and identifies the standard
contract forms to be used. Title 7 CFR
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part 1724 covers engineering and
architectural services contract forms,
and 7 CFR part 1726 covers construction
and procurement contract forms.

The required standard contract forms
currently are published in full text
format in title 7 of the CFR (see, e.g.,
8§8§1724.74-1724.76 and §1726.312—
1726.352.) RUS also publishes forms of
contracts which serve as guidance to
borrowers and which borrowers may
use at their discretion. All of these
forms are available, in a format suitable
for use as a contract, from RUS or the
Government Printing Office (GPO), as
provided in §1724.70 and § 1726.300. If
an RUS borrower is required by part
1724 or 1726 to use a form of contract,
the borrower must use the contract form
in that format available from RUS or
GPO. RUS believes that the current
system of publishing the complete text
of the contract forms in the CFR is
unnecessary and that, consistent with
the agency’s objective to streamline
regulatory text and to provide
borrowers’ with a user friendly
regulatory system, the complete text of
the required contract forms should no
longer be published in the CFR.

Rather than publish the complete text
of the standard contract forms in the
CFR, RUS proposes to identify in
§1724.74 and §1726.304 all required
contract forms by number, issue date,
name, purpose, and source. To the
extent that RUS may be required to
publish its forms of contract pursuant to
section 552(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 552(a)) or
otherwise, such requirement is met by
the identification of the standard
contract forms in parts 1724 and 1726.
Moreover, RUS provides all borrowers
with actual notice of the forms of
contract they are required to use in
contracting. As the proposed rule states
in §1724.73 and §1726.303, upon
initially entering into a loan agreement
with RUS, borrowers are provided with
copies of contract forms. Thereafter,
should RUS promulgate new or revised
standard contract form(s), following the
procedures discussed below, RUS will
revise the list of standard forms as set
forth in §1724.74 or §1726.304 or both
and send the new or revised standard
forms to all affected borrowers by
regular or electronic mail. Borrowers, as
well as the public, can obtain copies of
all standard contract forms from RUS or
GPO.

In addition to identifying standard
forms and eliminating full publication
of the text of each standard contract
form in the CFR, RUS proposes to
clarify the procedures that will be
followed when RUS promulgates a new
or revised standard contract form. To

the extent that RUS is required by
section 553 of the APA (5 U.S.C. 553)
or otherwise to provide notice in the FR
and an opportunity for public comment
in promulgating standard contract
forms, RUS will publish a FR notice of
rulemaking announcing, as appropriate,
arevision in, or a proposal to revise the
list of standard contract forms set forth
in sections 1724.74 or 1726.304 or both.
The revision may change the existing
list by, for example, identifying a new
required contract form or changing the
issuance date of a listed form. The
supplementary information section of
the FR notice will describe the
substantive change in the identified
standard contract form and may append
the standard contract form or relevant
portions thereof. As appropriate, the
notice will provide an opportunity for
interested persons to provide comments.
A copy of each such Federal Register
notice will be sent by regular or
electronic mail to all borrowers.

Finally, the proposed rule clarifies
certain aspects of the requirement that
borrowers use RUS standard forms of
contract. Absent a waiver by RUS,
borrowers are required to use those
standard forms in effect as of the date
the borrower issues bid package to
bidders. Borrowers can determine the
appropriate standard form based on the
issuance date of the form as identified
by the most recently published list set
forth in §1724.74 and § 1726.304. RUS
may waive for good cause, on a case by
case basis, the requirement to use RUS
standard forms of contracts pursuant to
procedures set forth in the regulation. A
failure on the part of the borrower to use
standard forms of contracts as
prescribed in parts 1724 or 1726 is a
violation of the terms of its loan
agreement with RUS and RUS may
exercise any and all remedies available
under the terms of the agreement or
otherwise. Consistent with the changes
discussed above, RUS proposes to
amend those sections of existing
regulations that currently set forth the
full text of contracts for the purpose of
deleting such text. Deletion of the full
text from the CFR will not affect the
requirement that borrowers use the
prescribed forms of contracts. The
proposed rule also relocates and makes
minor revisions to information
regarding contractors bonds and interest
on overdue accounts.

List of Subjects
7 CFR Part 1724

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1726

Electric power, Loan programs-
energy, Rural areas, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR Chapter XVII is
proposed to be amended as follows:

PART 1724—ELECTRIC
ENGINEERING, ARCHITECTURAL
SERVICES AND DESIGN POLICIES
AND PROCEDURES

1. The authority citation for 7 CFR
part 1724 continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

2. Section 1724.3 is amended by
adding the following definitions in
alphabetical order:

§1724.3 Definitions.
* * * * *

GPO means Government Printing
Office.

* * * * *

RE Act means the Rural Electrification
Act of 1936 as amended.

RUS means Rural Utilities Service.
* * * * *

3. Section 1724.10 is added to read as
follows:

8§1724.10 Standard forms of contracts for
borrowers.

The standard loan agreement between
RUS and its borrowers provides that, in
accordance with applicable RUS
regulations, the borrower shall use
standard forms of contracts promulgated
by RUS for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. This part
implements these provisions of the RUS
loan agreement. Subparts A through E of
this part prescribe when and how
borrowers are required to use RUS
standard forms of contracts for
engineering and architectural services.
Subpart F of this part prescribes the
procedures that RUS follows in
promulgating standard contract forms
and identifies those contract forms that
borrowers are required to use for
engineering and architectural services.

4. Section 1724.70 is revised to read
as follows:

§1724.70 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and its
borrowers provides that, in accordance
with applicable RUS regulations, the
borrower shall use standard forms of
contract promulgated by RUS for
construction, procurement, engineering
services, and architectural services
financed by a loan made or guaranteed
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by RUS. (See section 5.16 of appendix
A to subpart C to part 1718.) This
subpart prescribes RUS procedures in
promulgating electric program standard
contract forms and identifies those
forms that borrowers are required to use.

(b) Contract forms. RUS promulgates
standard contract forms, identified in
the List of Required Contract Forms,
§1724.74(c), that borrowers are required
to use in accordance with the provisions
of this part. In addition, RUS
promulgates standard contract forms
identified in the List of Guidance
Contract Forms contained in
§1724.74(c) that the borrowers may but
are not required to use in the planning,
design, and construction of their electric
systems. Borrowers are not required to
use these guidance contract forms in the
absence of an agreement to do so.

5. Section 1724.71 is revised to read
as follows:

§1724.71 Borrower contractual
obligations.

(a) Loan Agreement. As a condition of
a loan or loan guarantee under the RE
Act, borrowers are normally required to
enter into RUS loan agreements
pursuant to which the borrower agrees
to use RUS standard forms of contracts
for construction, procurement,
engineering services and architectural
services financed in whole or in part by
the RUS loan. Normally, this obligation
is contained in section 5.16 of the loan
contract. To comply with the provisions
of the loan agreements as implemented
by this part, borrowers must use those
forms of contract (hereinafter sometimes
called “listed contract forms’’)
identified in the List of Required
Standard Contract Forms contained in
§1724.74(c) of this part.

(b) Compliance. If a borrower is
required by this part to use a listed
contract form, the borrower shall use the
listed contract form in the format
available from RUS. The forms shall not
be retyped, changed, modified, or
altered in any manner not specifically
authorized in this part or approved by
RUS in writing. Any modifications
approved by RUS must be clearly shown
so as to indicate the difference from the
listed contract form. Electronic
reproduction is not acceptable.

(c) Amendment. Where a borrower
has entered into a contract in the form
required by this part, no change may be
made in the terms of the contract, by
amendment, waiver or otherwise,
without the prior written approval of
RUS.

(d) Waiver. RUS may waive for good
cause, on a case by case basis, the
requirements imposed on a borrower
pursuant to this part. Borrowers seeking

a waiver by RUS must provide RUS
with a written request explaining the
need for the waiver.

(e) Violations. A failure on the part of
the borrower to use listed contracts as
prescribed in this part is a violation of
the terms of its loan agreement with
RUS and RUS may exercise any and all
remedies available under the terms of
the agreement or otherwise.

6. Section 1724.72 is added to read as
follows:

§1724.72 Notice and publication of listed
contract forms.

(a) Notice. Upon initially entering into
a loan agreement with RUS, borrowers
will be provided with all listed contract
forms. Thereafter, new or revised listed
contract forms promulgated by RUS,
including RUS approved exceptions and
alternatives, will be sent by regular or
electronic mail to the address of the
borrower as identified in its loan
agreement with RUS.

(b) Availability. Listed contract forms
are published by RUS. Interested parties
may obtain the forms from: Rural
Utilities Service, Program Development
and Regulatory Analysis, U.S.
Department of Agriculture, Stop 1522,
1400 Independence Avenue, SW, Stop
1522, Washington DC 20250-1522,
telephone number (202) 720-8674. The
list of contract forms can be found in
§1724.74(c).

7. Section 1724.73 is added to read as
follows:

§1724.73 Promulgation of new or revised
contract forms.

RUS may, from time to time,
undertake to promulgate new contract
forms or revise or eliminate existing
contract forms. In so doing, RUS shall
publish notice of rulemaking in the
Federal Register announcing, as
appropriate, a revision in, or a proposal
to amend 81724.74, List of Electric
Program Standard Contract Forms. The
amendment may change the existing
identification of a listed contract form;
for example, changing the issuance date
of a listed contract form or by
identifying a new required contract
form. The notice of rulemaking will
describe the new standard contract form
or the substantive change in the listed
contract form, as the case may be, and
the issues involved. The standard
contract form or relevant portions
thereof may be appended to the
supplementary information section of
the notice of rulemaking. As
appropriate, the notice of rulemaking
shall provide an opportunity for
interested persons to provide comments.
A copy of each such Federal Register

document shall be sent by regular or
electronic mail to all borrowers.

8. Section 1724.74 is revised to read
as follows:

§1724.74 List of electric program standard
contract forms.

(a) General. The following is a list of
RUS electric program standard contract
forms for architectural and engineering
services. Paragraph (c) of this section
contains the list of required contract
forms, i.e., those forms of contracts that
borrowers are required to use by the
terms of their RUS loan agreements as
implemented by the provisions of this
part. Paragraph (d) of this section
contains the list of guidance contract
forms, i.e., those forms of contracts
provided as guidance to borrowers in
the planning, design, and construction
of their systems. All of these forms are
available from RUS. See § 1724.72(b) for
availability of these forms.

(b) Issuance Date. Where required by
this part to use a standard form of
contract in connection with RUS
financing, the borrower shall use that
form identified by issuance date in the
List of Required Contract Forms,
§1724.74(c), as most recently published
as of the date the borrower executes the
contract.

(c) List of required contract forms. (1)
RUS Form 211, Rev. 6-98, Engineering
Service Contract for the Design and
Construction of a Generating Plant. This
form is used for engineering services for
generating plant construction.

(2) RUS Form 220, Rev. 6-98,
Architectural Services Contract. This
form is used for architectural services
for building construction.

(3) RUS Form 236, Rev. 6-98,
Engineering Service Contract—Electric
System Design and Construction. This
form is used for engineering services for
distribution, transmission, substation,
and communications and control
facilities.

(d) List of guidance contract forms. (1)
RUS Form 179, Rev. 9—66, Architects
and Engineers Qualifications. This form
is used to document architects and
engineers qualifications.

(2) RUS Form 215, Rev. 5-67,
Engineering Service Contract—System
Planning. This form is used for
engineering services for system
planning.

(3) RUS Form 234, Rev. 3-57, Final
Statement of Engineering Fee. This form
is used for the closeout of engineering
services contracts.

(4) RUS Form 241, Rev. 3-56,
Amendment of Engineering Service
Contract. This form is used for
amending engineering service contracts.
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(5) RUS Form 244, Rev. 12-55,
Engineering Service Contract—Special
Services. This form is used for
miscellaneous engineering services.

(6) RUS Form 258, Rev. 4-58,
Amendment of Engineering Service
Contract—Additional Project. This form
is used for amending engineering
service contracts to add an additional
project.

(7) RUS Form 284, Rev. 2-84, Final
Statement of Cost for Architectural
Service. This form is used for the
closeout of architectural services
contracts.

(8) RUS Form 297, Rev. 12-55,
Engineering Service Contract—Retainer
for Consultation Service. This form is
used for engineering services for
consultation service on a retainer basis.

(9) RUS Form 459, Rev. 9-58,
Engineering Service Contract—Power
Study. This form is used for engineering
services for power studies.

9. Sections 1724.75 and 1724.76 are
removed and reserved.

PART 1726—ELECTRIC SYSTEM
CONSTRUCTION POLICIES AND
PROCEDURES

10. The authority citation for 7 CFR
part 1726 is amended to read as follows.

Authority: 7 U.S.C. 901 et seq., 1921 et
seq.; 7 U.S.C. 6941 et seq.

11. Section 1726.24 is amended by
revising the section heading and
paragraph (a) to read as follows:

§1726.24 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and the
borrowers provides that, in accordance
with applicable RUS regulations, the
borrower shall use standard forms of
contracts promulgated by RUS for
construction, procurement, engineering
services, and architectural services
financed by a loan made or guaranteed
by RUS. This part implements these
provisions of the RUS loan agreement.
Subparts A through H and J of this part
prescribe when and how borrowers are
required to use RUS standard forms of
contracts in procurement and
construction. Subpart | of this part
prescribes the procedures that RUS
follows in promulgating standard
contract forms and identifies those
contract forms that borrowers are
required to use for procurement and
construction.

* * * * *

12. Section 1726.26 is added to read
as follows:

8§1726.26 Interest on overdue accounts.

Certain RUS contract forms contain a
provision concerning payment of
interest on overdue accounts. Prior to
issuing the invitation to bidders, the
borrower must insert an interest rate
equal to the lowest ““Prime Rate” listed
in the ““Money Rates’ section of the
Wall Street Journal on the date such
invitation to bid is issued. If no prime
rate is published on that date, the last
such rate published prior to that date
must be used. The rate must not,
however, exceed the maximum rate
allowed by any applicable state law.

13. Section 1726.27 is added to read
as follows:

§1726.27 Contractor’s bonds.

(a) RUS Form 168b, Contractor’s
Bond, shall be used when a contractor’s
bond is required by RUS Forms 200,
201, 203, 257, 764, 786, 790, 792, 830,
or 831 unless the contractor’s surety has
accepted a Small Business
Administration guarantee and the
contract is for $1 million or less.

(b) RUS Form 168c, Contractor’s
Bond, shall be used when a contractor’s
bond is required by RUS Form 200, 201,
203, 257, 764, 786, 790, 792, 830, or 831
and the contractor’s surety has accepted
a Small Business Administration
guarantee and the contract is for $1
million or less.

(c) Surety companies providing
contractor’s bonds shall be listed as
acceptable sureties in the U.S.
Department of the Treasury Circular No.
570, Companies Holding Certificates of
Authority as Acceptable Sureties on
Federal Bonds and as Acceptable
Reinsuring Companies. Copies of the
circular and interim changes may be
obtained directly from the Government
Printing Office (202) 512—-1800. Interim
changes are published in the Federal
Register as they occur. The list is also
available through the Internet at http://
www.fms.treas.gov/c570/index.html
and on the Department of the Treasury’s
computerized public bulletin board at
(202) 874-6887.

14. Section 1726.300 is revised to read
as follows:

§1726.300 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and its
borrowers provides that, in accordance
with applicable RUS regulations, the
borrower shall use standard forms of
contract promulgated by RUS for
construction, procurement, engineering
services, and architectural services
financed by a loan made or guaranteed
by RUS. (See section 5.16 of appendix
A to subpart C to part 1718.) This

subpart prescribes RUS procedures in
promulgating standard contract forms
and identifies those forms that
borrowers are required to use.

(b) Contract forms. RUS promulgates
standard contract forms, identified in
the List of Required Contract Forms,
§1726.304(c), that borrowers are
required to use in accordance with the
provisions of this part. In addition, RUS
promulgates standard contract forms
contained in §1726.304(d) that the
borrowers may but are not required to
use in the construction of their electric
systems. Borrowers are not required to
use these guidance contract forms in the
absence of an agreement to do so.

15. Section 1726.301 is revised to read
as follows:

§1726.301 Borrower contractual
obligations.

(a) Loan agreement. As a condition of
a loan or loan guarantee under the Rural
Electrification Act, borrowers are
normally required to enter into RUS
loan agreements pursuant to which the
borrower agrees to use RUS standard
forms of contracts for construction,
procurement, engineering services and
architectural services financed in whole
or in part by the RUS loan. Normally,
this obligation is contained in section
5.16 of the loan contract. To comply
with the provisions of the loan
agreements as implemented by this part,
borrowers must use those forms of
contract (hereinafter sometimes called
“listed contract forms™) identified in the
List of Required Contract Forms,
§1724.304(c).

(b) Compliance. If a borrower is
required by this part or by the loan
agreement to use a listed contract form,
the borrower shall use the listed
contracts in the format available from
RUS or GPO. The forms shall not be
retyped, changed, modified, or altered
in any manner not specifically
authorized in this part or approved by
RUS in writing. Any modifications
approved by RUS must be clearly shown
so as to indicate the difference from the
listed contract form. Electronic
reproduction is not acceptable except
where indicated in §1726.304(c).

(c) Amendment. Where a borrower
has entered into a contract in the form
required by this part, no change may be
made in the terms of the contract, by
amendment, waiver or otherwise,
without the prior written approval of
RUS.

(d) Waiver. RUS may waive for good
cause, on a case by case basis, the
requirements imposed on a borrower
pursuant to this part. Borrowers seeking
a waiver by RUS must provide RUS
with a written request explaining the
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need for the waiver. Waiver requests
should be made prior to issuing the bid
package to bidders.

(e) Violations. A failure on the part of
the borrower to use listed contracts as
prescribed in this part is a violation of
the terms of its loan agreement with
RUS and RUS may exercise any and all
remedies available under the terms of
the agreement or otherwise.

16. Section 1726.302 is revised to read
as follows:

§1726.302 Notice and publication of listed
contract forms.

(a) Notice. Upon initially entering into
a loan agreement with RUS, borrowers
will be provided with all listed contract
forms. Thereafter, new or revised listed
contract forms promulgated by RUS,
including RUS approved exceptions and
alternatives, will be sent by regular or
electronic mail to the address of the
borrower as identified in its loan
agreement with RUS.

(b) Availability. Listed contract forms
are available from either RUS or the
Government Printing Office (GPO), as
indicated in §1726.304. Interested
parties may obtain the forms from: Rural
Utilities Service, Program Development
and Regulatory Analysis, U.S.
Department of Agriculture, Stop 1522,
1400 Independence Avenue, SW,
Washington, DC 20250-1522, telephone
number (202) 720-8674, or the
Superintendent of Documents, P.O. Box
371954, Pittsburgh, Pennsylvania
15250-7954, telephone number (202)
512-1800. The listed contract forms can
be found in §1726.304(c).

17. Section 1726.303 is revised to read
as follows:

§1726.303 Promulgation of new or revised
contract forms.

RUS may, from time to time,
undertake to promulgate new contract
forms or revise or eliminate existing
contract forms. In so doing, RUS shall
publish notice of rulemaking in the
Federal Register announcing, as
appropriate, a revision in, or a proposal
to amend §1726.304, List of Electric
Program Standard Contract Forms. The
amendment may change the existing
identification of a listed contract form;
for example, changing the issuance date
of a listed contract form or by
identifying a new required contract
form. The notice of rulemaking will
describe the new standard contract form
or the substantive change in the listed
contract form, as the case may be, and
the issues involved. The standard
contract form or relevant portions
thereof may be appended to the
supplementry information section of the
notice of rulemaking. As appropriate,

the document shall provide an
opportunity for interested persons to
provide comments. A copy of each such
Federal Register document will be sent
by regular or electronic mail to all
borrowers.

18. Section 1726.304 is added to read
as follows:

§1726.304 List of electric program
standard contract forms.

(a) General. This section contains a
list of RUS electric program standard
contract forms. Paragraph (c) of this
section contains the list of required
contract forms, i.e., those forms of
contracts that borrowers are required to
use by the terms of their RUS loan
agreements as implemented by the
provisions of this part. Paragraph (d) of
this section sets forth the list of
guidance contract forms, i.e., those
forms of contracts provided as guidance
to borrowers in the construction of their
systems. See § 1726.302(b) for
availability of these forms.

(b) Issuance Date. Where required by
this part to use a standard form of
contract in connection with RUS
financing, the borrower shall use that
form identified by issuance date in the
List of Required Contract Forms,
§1726.304(c), as most recently
published as of the date the borrower
issues the bid package to bidders.

(c) List of required contract forms. (1)
RUS Form 168b, Rev. 2-95, Contractor’s
Bond. This form is used to obtain a
surety bond and is included in RUS
Forms 200, 201, 203, 257, 764, 786, 790,
792, 830, and 831.

(2) RUS Form 168c, Rev. 2-95,

Contractor’s Bond (less than $1 million).

This form is used in lieu of RUS Form
168b to obtain a surety bond when
contractor’s surety has accepted a Small
Business Administration guarantee.
This form is available from RUS.

(3) RUS Form 180, Rev. 2-95,
Construction Contract Amendment.
This form is used to amend distribution
line construction contracts. This form is
available from RUS.

(4) RUS Form 181, Rev. 2-95,
Certificate of Completion, Contract
Construction for Buildings. This form is
used for the closeout of RUS Form 257.
This form is available from RUS.

(5) RUS Form 187, Rev. 2-95,
Certificate of Completion, Contract
Construction. This form is used for the
closeout of and is included in RUS
Forms 200, 203, 764, 786, 830, and 831.

(6) RUS Form 198, Rev. 2-95,
Equipment Contract. This form is used
for equipment purchases. This form is
available from RUS.

(7) RUS Form 200, Rev. 2-95,
Construction Contract—Generating.

This form is used for generating plant
construction or for the furnishing and
installation of major items of
equipment. This form is available from
RUS.

(8) RUS Form 201, Rev. 2-95, Right-
of-Way Clearing Contract. This form is
used for distribution line right-of-way
clearing work which is to be performed
separate from line construction. This
form is available from RUS.

(9) RUS Form 203, Rev. 2-95,
Transmission System Right-of-Way
Clearing Contract. This form is used for
transmission right-of-way clearing work
which is to be performed separate from
line construction. This form is available
from RUS.

(10) RUS Form 213, Rev. 2-95,
Certificate (“‘Buy American’). This form
is used to document compliance with
the “Buy American” requirement. This
form is available from RUS.

(11) RUS Form 224, Rev. 2-95, Waiver
and Release of Lien. This form is used
for the closeout of and is included in
RUS Forms 200, 203, 764, 786, 830, and
831.

(12) RUS Form 231, Rev. 295,
Certificate of Contractor. This form is
used for the closeout of and is included
in RUS Forms 200, 203, 764, 786, 830,
and 831.

(13) RUS Form 238, Rev. 2-95,
Construction or Equipment Contract
Amendment. This form is used to
amend contracts except distribution line
construction contracts. This form is
available from RUS.

(14) RUS Form 251, Rev. 295,
Material Receipt. This form is used to
document receipt of owner furnished
materials and is included in RUS Forms
764, 830, and 831. Electronic
reproduction is acceptable for RUS
Form 251.

(15) RUS Form 254, Rev. 2-95,
Construction Inventory. This form is
used for the closeout of RUS Forms 203,
764, 830, and 831. This form is available
from RUS. Electronic reproduction is
acceptable for RUS Form 254.

(16) RUS Form 257, Rev. 295,
Contract to Construct Buildings. This
form is used to construct headquarters
buildings and other structure
construction. This form is available
from GPO.

(17) RUS Form 307, Rev. 2-95, Bid
Bond. This form is used to obtain a bid
bond and is included in RUS Forms
200, 203, 257, 764, 830, and 831.

(18) RUS Form 764, Rev. 295,
Substation and Switching Station
Erection Contract. This form is used to
construct substations and switching
stations. This form is available from
RUS.
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(19) RUS Form 786, Rev. 2-95,
Electric System Communications and
Control Equipment Contract. This form
is used for delivery and installation of
equipment for system communications.
This form is available from RUS.

(20) RUS Form 790, Rev. 2-95,
Distribution Line Extension
Construction Contract (Labor and
Materials). This form is used for limited
distribution construction accounted for
under work order procedure. This form
is available from GPO.

(21) RUS Form 792, Rev. 2-95,
Distribution Line Extension
Construction Contract (Labor Only).
This form is used for limited
distribution construction accounted for
under work order procedure. This form
is available from GPO.

(22) RUS Form 792b, Rev. 295,
Certificate of Construction and
Indemnity Agreement. This form is used
for the closeout of and is included in
RUS Forms 201, 790, 792.

(23) RUS Form 792c, Rev. 2-95,
Supplemental Contract for Additional
Project. This form is used to amend
other contracts and is included in RUS
Forms 201, 790, 792.

(24) RUS Form 830, Rev. 2-95,
Electric System Construction Contract
(Labor and Materials). This form is used
for distribution and transmission line
project construction. This form is
available from GPO.

(25) RUS Form 831, Rev. 2-95,
Electric Transmission Construction
Contract (Labor and Materials). This
form is used for transmission line
project construction. This form is
available from GPO.

(d) List of guidance contract forms. (1)
RUS Form 172, Rev. 9-58, Certificate of
Inspection, Contract Construction. This
form is used to notify RUS that
construction is ready for inspection.
This form is available from RUS.

(2) RUS Form 173, Rev. 3-55,
Materials Contract. This form is used for
distribution, transmission, and general
plant material purchases. This form is
available from RUS.

(3) RUS Form 274, Rev. 6-81, Bidder’s
Qualifications. This form is used to
document bidder’s qualifications. This
form is available from RUS.

(4) RUS Form 282, Rev. 11-53,
Subcontract. This form is used for
subcontracting. This form is available
from RUS.

(5) RUS Form 458, Rev. 3-55,
Materials Contract. This form is used to
obtain generation plant material and
equipment purchases not requiring
acceptance tests at the project site. This
form is available from RUS.

§81726.310 through 1726.352
and Reserved]

18. Sections 1726.310 through
1726.352 are removed and reserved.

[Removed

Dated: August 12, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-22930 Filed 8-26-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 23

[Docket No. CE147, Notice No. 23-98-03—
SC]

Special Conditions: Raytheon Aircraft
Company, Model 3000, Airplane Design

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Raytheon Model 3000
airplane. This airplane will have novel
or unusual design features associated
with the digital electronic engine/
propeller controls and the suction
defueling system. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. These
proposed special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATE: Comments must be received on or
before September 28, 1998.

ADDRESS: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Regional
Counsel, ACE-7, Attention: Rules
Docket, Docket No. CE147, 601 East
12th Street, Kansas City, Missouri
64106, or delivered in duplicate to the
Regional Counsel at the above address.
Comments must be marked: CE147.
Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4:00
p.m.

FOR FURTHER INFORMATION CONTACT:
Dave Keenan, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 601 East 12th Street, Kansas
City, Missouri, 816—426-6934, fax 816—
426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the

regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The proposals described
in this notice may be changed in light
of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to CE147.”” The postcard
will be date stamped and returned to the
commenter.

Background

On January 15, 1996, Raytheon
Aircraft Company (formerly Beech
Aircraft Corporation) applied for a Type
Certificate (TC) for their new Model
3000. The Model 3000 is an all-metal,
low-wing monoplane of conventional
construction, powered by a single Pratt
& Whitney (P&W) PT6A-68 engine flat
rated at 1100 SHP. The airframe will be
stressed for 7g positive and 3.5g
negative loading. Maximum takeoff
weight will be 6,300 pounds. The crew
compartment will be pressurized to a
maximum differential of 3.6 psig and
accommodate two pilots equipped with
zero-zero ejection seats in a stepped
tandem seating arrangement. The
airplane will feature a 3,000 psi
hydraulic system, powered by a single
engine driven pump, to operate the
landing gear, flaps, and speed brakes.
The V/mo/ for the Model 3000 will be
320 KCAS, and the maximum altitude
will be 31,000 feet MSL. Each cockpit
will be equipped with electronic flight
instruments for primary attitude,
heading, and navigation information
display.

Type Certification Basis

Under the provisions of 14 CFR part
21 §21.17, Raytheon Aircraft Company
must show that the Model 3000 meets
the applicable provisions of part 23,
effective February 1, 1965, as amended
by Amendments 23-1 through 23—-47; 14
CFR part 23, 8§§23.201, 23.203, and
23.207, as amended by Amendment 23—
50; 14 CFR part 34, effective September
10, 1990, as amended by the
amendment in effect on the date of
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certification; 14 CFR part 36, effective
December 1, 1969, as amended by
Amendment 361 through the
amendment in effect on the day of
certification; The Noise Control Act of
1972; and special conditions for
Protection from High Intensity Radiated
Fields (HIRF); exemptions, if any;
equivalent level of safety findings, if
any; and the special conditions adopted
by this rulemaking action.

If the Administrator finds that the
applicable airworthiness regulations
(part 23) do not contain adequate or
appropriate safety standards for the
Model 3000 because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of §21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 3000 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy pursuant to §611 of Public
Law 92-574, the ‘“Noise Control Act of
1972.”

Special conditions, as appropriate, are
issued in accordance with §11.49 after
public notice, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with §21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of §21.101(a)(1).

Novel or Unusual Design Features

The Model 3000 will incorporate the
following novel or unusual design
features:

Digital Electronic Engine Controls

The Model 3000 design includes a
digital electronic engine/propeller
control, known as a Power Management
Unit (PMU). Although the precedent for
electronic engine controls has been
previously established, the PMU
utilized on the Model 3000 performs
functions not envisaged when part 23
was developed. With the Model 3000,
the (Power Control Lever) PCL is a
single lever, which has a mechanical
and electrical interface to the PMU in
order to produce “‘jet-like” thrust
characteristics during rapid power
changes and at low power conditions.
PCL movement is transmitted to the
PMU, which, in turn, controls fuel flow,

gas generator speed, and propeller
speed. Propeller pitch is not pilot
controllable; therefore, a separate
propeller control lever is not supplied.
During normal operation, propeller
pitch is governed at 100 percent Np.
Low airspeed and power combinations
result in propeller pitch going to the
mechanical low pitch stop (similar to a
fixed-pitch propeller). During large
power transitions below 100 percent Np
(idle to takeoff power), the PMU will
control propeller pitch. The PMU is
utilized to control the thrust response of
the engine-propeller combination and it
prohibits operation of the engine-
propeller combination in propeller RPM
ranges with adverse vibration
characteristics. There is no guidance in
part 23 concerning the protection of the
PMU from the indirect effects of
lightning.

Suction Defuel Capability

The Model 3000 design includes a
suction defuel capability not envisaged
when part 23 was developed. It is
understood that suction defuel is a
common feature in part 25 airplanes.
The Model 3000 airplane will have
pressure fuel and defuel as well as
gravity fuel and defuel capability.
Pressure defueling essentially entails
reversing the pumps on the fueling
vehicle and “‘sucking” fuel from the
airplane though the servicing port.
Section 23.979 addresses pressure
fueling but not suction defueling. Any
suction defuel system components, in
addition to meeting the general
requirements for part 23 fuel systems,
must also function as intended.

Applicability

As discussed above, these special
conditions are applicable to the Model
3000. Should Raytheon Aircraft
Company apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability, and it affects only the
applicant who applied for the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. (106(g), 40113 and
44701; 14 CFR part 21, §§21.16 and 21.17;
and 14 CFR part 11, §§11.28 and 11.29(b).

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Raytheon
Aircraft Company Model 3000
airplanes.

1. Digital Electronic Engine/Propeller
Control (PMU)

(a) Any failure of the Power
Management Unit must be annunciated
to the crew.

(b) Failures of the Power Management
Unit that affect flight characteristics
must be identified and evaluated, and
appropriate flight manual procedures
developed, including possible
prohibitions on continued flight or
dispatch.

(c) The functioning of the Power
Management Unit must be protected to
ensure that the control will continue to
perform critical functions (functions
whose failure condition would prevent
continued safe flight and landing) after
the aircraft is exposed to lightning.

2. Suction Defuel

(a) The airplane defueling system (not
including fuel tanks and fuel tank vents)
must withstand an ultimate load that is
2.0 times the load arising from the
maximum permissible defueling
pressure (positive or negative) at the
airplane fueling connection.

Issued in Kansas City, Missouri on August
14, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-23006 Filed 8—-26-98; 8:45 am]
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SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Raytheon Model Hawker 800XP
series airplanes. This proposal would
require replacement of the fuel feed
hose assemblies of the auxiliary power
unit (APU) with new hose assemblies.
This proposal is prompted by a report
of the collapse of the inner casing of the
fuel feed hose that supplies fuel to the
APU. The actions specified by the
proposed AD are intended to prevent
failure of the fuel feed hose assemblies,
which could result in fuel leakage and
consequent risk of fire in the aft
equipment bay.

DATES: Comments must be received by
October 13, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
195-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Raytheon Aircraft Company, Manager
Service Engineering, Hawker Customer
Support Department, P.O. Box 85,
Wichita, Kansas 67201-0085. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas.

FOR FURTHER INFORMATION CONTACT:
Randy Griffith, Aerospace Engineer,
Systems and Propulsion Branch, ACE—
116W, FAA, Small Airplane Directorate,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4145; fax
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained

in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-195-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-195-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

During a functional test of the
auxiliary power unit (APU) on a Model
Hawker 800XP series airplane,
conducted by the manufacturer, the
APU shut down automatically.
Investigation of the incident revealed
that the inner casing of the fuel feed
hose that supplies fuel to the APU had
collapsed. The inner casing of the hose
had adhered to the hose end fittings
because of the lack of lubrication during
hose manufacture. When the hose end
fittings were torqued during installation
on the airplane, the inner casing became
twisted and collapsed. Further
inspection of other Model Hawker
800XP series airplanes revealed
additional hoses with a similar
condition. Such collapse of the fuel feed
hose, if not corrected, could result in
fuel leakage and consequent increased
risk of fire in the aft equipment bay.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Raytheon Service Bulletin SB.49-3018,
dated August 1997, which describes
procedures for replacement of the fuel
feed hose assemblies of the auxiliary
power unit (APU) with new hose
assemblies. The service bulletin also
describes the procedures (shutdown of
APU and display of warning notices
prohibiting use) to be used if
replacement fuel feed hose assemblies

are not immediately available for
installation. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Cost Impact

The FAA estimates that 11 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 5 work hours per
airplane to accomplish the proposed
replacement, and that the average labor
rate is $60 per work hour. Required
parts would be provided by the
manufacturer at no cost to the operator.
Based on these figures, the cost i